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Never. 


For what you've paid for professional liability 
insurance you could start your own company. 


ou’ve complained about 
professional liability 
insurance coverage until you are 
blue in the face. 


You’ve said the rates are outra- 
geous, and that insurance compa- 
nies have cut back on limits or they 
won't write your coverage at all. 


You’ve told us you’ve had enough. 


Well, there is finally a way to 
get a professional liability insur- 
ance company to listen to you. 


Start your own! 


It’s called Florida Lawyers Mutual 
Insurance Company (FLMIC), a 
newly formed professional liabil- 
ity insurer created by The Florida 
Bar, for Florida’s lawyers, by Flor- 
ida’s lawyers. Florida Lawyers 
Mutual is a mutual insurance 
company owned by the Florida law- 
yers who become policyholders. 


Its goal is to stabilize rates for 
professional liability insurance 
over a period of time because pre- 
miums will be based on loss expe- 


rience for Florida’s lawyers, not 
profit potential. 


Florida Lawyers Mutual will 
always be available to lawyers in 
Florida, (who do not have unaccept- 
able prior claims history) and will 
cover all geographic and profes- 
sional areas of practice. Its com- 
mitment will be that coverage will 
remain available for qualified 
attorneys, protecting both them 
and the public. Florida Lawyers 
Mutual will give you a voice in the 
future of your insurance coverage. 


But Florida Lawyers Mutual 
needs capital before it can begin 
writing policies. Your participation 
and support is needed now to capi- 
talize the company! 


Members of the Bar are being 
asked to participate in the initial 
capitalization of the company by 
purchasing Surplus Certificates. 
Certificates are available in $500 
units. 


The cost of participation is $1,500 
per attorney outside of Dade, Brow- 
ard, and Palm Beach Counties, 


and $2,000 per attorney in those 
three counties. 


The time to act is now! 


By now, you have received an 
offering circular and other mate- 
rials providing information about 
Florida Lawyers Mutual. By fill- 
ing out the subscription agree- 
ment, writing your check, and send- 
ing them both to us, you will be tak- 
ing a giant step toward bringing 
some sense back to professional 
liability insurance coverage in 
Florida. 


Only those attorneys who partici- 
pate in the company’s capitaliza- 
tion will be eligible to obtain or be 
covered under a policy of insur- 
ance issued by Florida Lawyers 
Mutual. 


Send your check now! 


You'll be putting the power of pro- 
tection where it should have been 
all along. 


In your own hands. 


Together we can make a differ- 
ence!! 


MUTUAL INSURANCE COMPANY 


Created by The Florida Bar. 


The Florida Bar Building 600 Apalachee Parkway Tallahassee, FL 32301-8226 (904) 222-5286 
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Now 


ou will be too. 


You work hard to keep your clients 
easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 
Each Corporate Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded 

Id silkscreen binder and slipbox ¢ Printed minutes and 

ylaws ¢ Checklist Instructions Worksheets Pocket 

Seals (that fit in kit) ¢ 20 Lithographed imprinted and 

numbered stock certificates on parch text ¢ State Report to 


determine employment status ¢ foot-noted 
and indexed minutes with subchapter “S” } \ 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 
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and Empire C 


MPIRE 


CORPORATE KIT COMPANY 


Kits can make that work 


le over substance. Empire offers faster service and is easier to 
. Itis also the most complete. 


¢ IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 

tion plan ¢ Written statement to organize corporation in 

lieu of minutes and bylaws (printed typewriter print) 

spaced to match your insertion * Federal Application for 

tax I.D. ¢ Federal Form 2553 for plan 1244 ¢ State Applica- 
tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
printed envelopes for all forms. 


We use Federal Express 
ay for all overnight 
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President's Page 


Professionalism and Merit Selection of Judges 


As I was reflecting on the topic of this col- _ 


umn, I recalled a conversation which oc- 
curred some years ago among a group of 
friends about politics and political figures. 
During the course of the discussion, some- 
one attributed a remark to former Gover- 
nor LeRoy Collins, an old and dear friend. 
He was reported to have said that the last- 
ing legacy of any Governor was the quality 
of his judicial appointments. If he didn’t say 
it, it.is something I know he believes and. 
would have said. 

Recently, that great Floridian summed 
up the qualities of a good judge simply and . 
eloquently in an article published in a met- 


ropolitan newspaper. He wrote, “As amat- 


ter of principle, I don’t think that any person 
should become a judge who brings with him 
or her a will or desire to use the authority 
of the office to support any cause or pur- 
pose that is of personal advantage or that 
is supportive of partisan, political, personal 
or religious purpose. The overriding com- 
_ mitment should be to serve the public good, 
without fear or favor, and as a fair, impar- 
tial and skilled finder of the truth and jus- 
tice under applicable law.” 

As Thomas Jefferson so astutely wrote 
in 1776, “Judges . . . should always be men 
[persons] of learning and experience in the 
laws, of exemplary morals, great patience, 
calmness and attention; their minds should 
not be distracted with jarring interests; they 
should not be dependent upon any man [per- 
son] or body of men [people].” 

Since its inception in 1974, the merit se- 
lection process has worked remarkably well. 
Merit selection is a method of initially se- 
lecting judges on the basis of individual 
merit, as evaluated by the judicial nominat- 
ing commissions, rather than through the 
general election process. In Florida, the 
merit selection process applies to the initial 


by Ray Ferrero, Jr. 


selection of all appellate judges. On the 
other hand, trial court judges are elected to 
serve specified terms. Vacancies in trial 
court judgeships occurring at any time other 
than the expiration of a term are also filled 
through the merit selection process unless 
otherwise mandated by the legislature. 

A judicial nominating commission 
screens applicants for judicial vacancies and 
recommends at least three nominees to the 
governor for appointment. Florida has 26 
such commissions: one for the Supreme 
Court of Florida; one each for the five dis- 
trict courts of appeal; and one for each of 
the 20 judicial circuits. The commissions are 
established by authority of Article V of Flor- 
ida’s Constitution. 

Each commission is composed of nine 
members: three lawyers appointed by The 
Florida Bar’s Board of Governors; three 
members who may or may not be lawyers, 
appointed by the Governor; and three mem- 
bers who are not lawyers selected by a ma- 
jority vote of the other six members. When 
a judicial vacancy occurs within their juris- 
diction, the nominating commissions notify 
the public, accept applications from lawyers 
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seeking appointment to the bench and con- 
duct interviews of the applicants before sub- 
mitting at least three nominees to the 
Governor for selection and appointment. 

While there is no specific checklist for 
evaluating a person’s merit to.serve on the 
bench, obviously there are some common- 
sense considerations. Commission members 
must make judgments concerning an indi- 
vidual’s legal ability, communication skills, 
professional conduct and involvement in le- 
gal and judicial professional activities, as 
well as other attributes. In carrying out 
their constitutional responsibility, the 
commission members must bring to this 
important service a true sense of pro- 
fessionalism, be they lawyer or public 
member. 

It has been widely reported in the press 
that inappropriate questions, including 
party affiliations, are being asked of poten- 
tial nominees by some judicial nominating 
commission members. Other accounts have 
prospective nominees changing their party 
registration based on the perception that 
this may enhance their opportunities. Both 
practices should be condemned! I have re- 
ceived numerous complaints from individu- 
als, as well as from the Judicial Nominating 
Committee of The Florida Bar, about this 
situation. I feel strongly that the question 
of party affiliation should not be asked or 
requested at the judicial nominating com- 
mission level. Nowhere in the 16-page ap- 
plication is political party affiliation or 
religious affiliation asked. And, for good rea- 
son—it’s inappropriate! Having been chair- 
man of a judicial nominating commission 
for three years, I know if I received knowl- 
edge that a candidate had changed politi- 


_ cal parties merely for the purpose of apply- 


ing for a judgeship, it would have left me 
with severe reservations concerning the can- 
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didate or his or her philosophy with respect 
to the role of a judge in our legal system. 


To inject partisan political considerations 
at this stage of the selection process is to sub- 
vert the merit basis for selection, thereby de- 
meaning the office itself. 


After three persons are nominated and. 


presumed to be fit to undertake the respon- 
sibilities of judicial office, if the Governor 
wants to make his decision, in part, on the 
nominee’s political affiliation, that’s his pre- 
rogative. The danger in that approach, how- 
ever, is that.if only qualified persons of a 
particular political party are appointed, or 
political party affiliation is perceived to be 
a prerequisite for consideration, then un- 
doubtedly the pool of candidates seeking 
nomination will dwindle. And that is not in 
the best interest of the judiciary, the legal 
profession, nor the citizens of Florida or our 
Governor. 


I have discussed this situation with vari- 
ous people in the Governor’s Office, express- 
ing the concern of The Florida Bar. Need- 
less to say, I was gratified to read comments 
made by Joe Spicola, the Governor’s gen- 
eral counsel who assists Governor Marti- 
nez in making judicial appointments, criti- 
cizing a local judicial nominating commis- 
sion for some of the questions its members 
posed. “Asking about religion bothers me,” 
he was quoted in a newspaper account. “Ask- 


ing judicial candidates about their political 
affiliation bothers me. I don’t think that has 
any part in the judicial process. Why ask 
those types of questions when there are so 
many other legitimate questions that could 
be asked?” he noted. 

I agree. Religion, politics, and questions 
sexist in nature have no place in the inter- 
view process. 

We lawyers, as individuals and as mem- 
bers of the organized Bar, as well as the pub- 
lic members of the judicial nominating com- 
missions, should be activists in encouraging 
the best lawyers to submit themselves to the 
judicial nominating process. Having done 
that, we have the right to expect that the com- 
mission members will act in a true sense of 
professionalism. 

I urge judicial nominating commission 
members to steer a clearly charted course 
away from inappropriate and extraneous 
considerations. I respectfully ask our Gov- 
ernor to conscientiously consider only ju- 
dicial qualifications and legal merit in his 
selection process. In these ways, we will con- 
tinue to have persons of intellect, insight and 
integrity serving as judges. The citizens of 
Florida deserve no less! 

If Florida is to preserve the quality of its 
judiciary, partisan politics (where it exists), 
as well as other extraneous considerations, 
must be eliminated from the selection proc- 
ess. BJ 


Letters 


Family Law Article 

Congratulations to you for printing and 
Renee Goldenberg for writing the article: 
“Pity the Poor Child and Practitioner” in 
the November 1987 Bar Journal. It was in 
my opinion one of the best written articles 
I have read in any law journal and very 
practical and beneficial to practicing 
attorneys who need to be always exposed 
to other attorneys’ evaluations. It was a 
credit to her. 

Sam. Cooper Hitt 

Hotchkiss, CO 


Law Office Design Competition 
Photo Credit 

Our firm was very pleased to have our 
Fort Lauderdale office main conference 
room featured in the December 1987 issue 
of The Florida Bar Journal. 

In reading the article about the 1987 Law 
Office. Design Competition, I noticed that 
while the architects and: contractors were 


credited, the photographers responsible for 
the outstanding images portrayed in the 
article were not. Architectural photography 
is as difficult and technically challenging as 
any type of photography. It imposes the 
greatest technical obstacles, particularly in 
terms of lighting and finding a camera 
position which does not have a wall in the 
way. 

The photographer responsible for the 
photograph of our conference room is Tom 
Knibbs of Fort Lauderdale. 


JAMES M. NORMAN 
Ft. Lauderdale 


Editor’s note: We regret inadvertently omitting 
the photo credits. Besides the above cited photo- 
grapher, credit should have also been given to 
Steven Brooke of Miami for the Finley, Kumble, 
Wagner photos on pages 15, 16, 17 and 18 of the 
December 1987 issue. 
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Executive Directions 


Alternative Dispute Resolution: 
Not.a Question of ‘If or “When,” but ‘How Much’ 


Alternative Dispute Resolution (ADR) 


is a catchall phrase for programs and meth- 
ods which provide disputing parties with 
alternatives to the formal adjudicatory proc- 
ess. The emphasis is on conflict resolution 
through mediation or.arbitration, rather 
than through adversarial litigation. 
Pressure to save money, public opinion 
critical of the long time necessary to settle 
cases, and desire by some in the legal pro- 
fession for options to litigation, have led to 


the implementation and increase in alterna- ~ 


tive dispute resolution opportunities. 


At budget time, legislators are forcefully 


reminded of crowded court dockets when 


they.are asked to fund additional judgeships _ 


to handle the caseload. In 1985, the legis- 
lature created the Study Commission on Dis- 
pute Resolution to design alternative forms 
of dispute resolution procedures that would 
help improve the administration of justice 
in Florida. The nine-member commission, 
which included lawyers, judges and legisla- 
tors, was staffed by the Office of the State 
Courts Administrator. A report with rec- 
ommendations was issued in March 1985. 
Eleven months later, another report was 
issued by the committee, outlining legisla- 
tion which would implement ADR state- 
wide. 

Legislation suggested by the committee 
did not pass in the 1986 session. In the 1987 
session, legislation passed which was derived 
from the commission’s proposals. 

Beginning January 1, 1988, Florida cir- 
cuit and county judges will have the power 
to refer all contested civil actions to media- 
tion or nonbinding arbitration while dispu- 
tants will have the right to request binding 
arbitration. While this is not as significant 
as it first appears (no money was appropri- 
ated to.implement the program statewide), 
it does indicate that alternative dispute reso- 
lution is increasingly viewed as an accept- 


by John F. Harkness, Jr. 


able method of resolving differences. 
Currently, there are 14 citizen dispute 

settlement centers, 14 family mediation/ 

conciliation programs, four small claims/ 


landlord-tenant mediation programs and 


two circuit court civil mediation programs 
in Florida. Although the primary goal of 
these programs is similar, the programs are 


‘diverse in their funding, personnel and meth- 


ods. Their budgets range from zero to over 
$400,000. Some rely totally-on volunteers 
and others pay mediators and arbitrators. 

In actuality, the law allows judges to 
refer cases to existing mediation and arbitra- 
tion services and perhaps provide the im- 
petus for creating such services where they 
are not in place. 

Another key provision of the new law 
charges the Florida Supreme Court with 
establishing minimumstandards for qualifi- 
cations, rules of professional conduct and 
training standards for mediators and arbi- 
trators who are appointed. Each mediator 
and arbitrator will have to be certified by 
the chief judge of the appropriate circuit in 
accordance with these standards. A commit- 
tee appointed by the high court has drafted 
proposed standards ‘and rules and oral 
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arguments were held December 3, 1987. 

The legislature did appropriate about 
$100,000 to implement a comprehensive 
mediation and arbitration program in one 
judicial circuit (which has not yet been 
selected). 

Generally, Florida’s court-sponsored 
mediation and arbitration services deal with 
family law matters, small claims and “mi- 
nor” disputes. Alternative dispute resolu- 
tion for larger matters is usually voluntary 
or contractually required and is handled by 
court-sponsored programs in a few coun- 
ties or outside entities such as the Ameri- 
can Arbitration Association. 

The Bar was asked by the Florida Su- 
preme Court to comment on the proposed 
rules implementing the ADR legislation. In 
oral arguments to the high court, the Bar 
expressed concern about the potential for 
judges to order blanket referrals of.cases to 
mediation and arbitration without review- 
ing.each case individually. To avoid that, 
the Bar suggested that hearings be required 
before cases could be sent on to mediation 
or arbitration to.determine if they could pos- 
sibly be resolved through those processes 
and if referral would cause financial hard- 
ship for either party. 

In commentary to the Supreme Court of 
Florida, the Family Law Section said it “is 
of the unanimous opinion that the newly en- 
acted legislation. . . .will serve to expedite 


- resolution of civil disputes. Mediation is par- 


ticularly significant in the area of family 
law. ...” However, the section endorsed the 
exemption of all family law matters from 
the arbitration requirements. 

A statistical profile developed by Flor- 
ida’s Dispute Resolution Center shows that 
92 percent of family mediators have either 
law degrees or other graduate degrees, 78 
percent of small claims mediators have post- 

(Continued on page 25) 
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Viewing’ 


Can Condominium Unit 


Home Under Federal Law? 


by Louise E. Tudzarov 


ection 605 of the Federal Com- 

munications Act! was originally 
adopted more than 50 years ago to protect 
communications transmitted over distances 
but intended to be private from un- 
authorized divulgence.? As technological 
innovations developed, this provision? 
was, through creative judicial enhance- 
ment, stretched to protect the privacy of 
varying communications. In 1984, Congress 
acted in an attempt to comprehensively 
deal with problems present in the Act and 
particularly with the technologies developed 
since the original 1934 enactment. One of 
the new technologies to which Congress 
directed its attention was satellite trans- 
mission and reception. 

A compromise was attempted between 
individual reception of satellite signals for 
direct viewing from a satellite earth sta- 
tion (“satellite dish”) and reception by cable 
companies for retransmissions to individu- 
als. The newly revised Act contained a spe- 
cific exemption for home viewing via sat- 
ellite dish. The application of this exemp- 


tion has, however, presented problems for 
the condominium and its attorney. 

To apply these recent amendments to 
the federal privacy law to the condomin- 
ium form of ownership, this form of own- 
ership and the role of its components must 
be understood. Whether homeowners’ 
rights apply to condominium owners is a 
question directly raised in regard to “pri- 
vate viewing,” of certain satellite cable pro- 
gramming. Ownership has become a crite- 
rion in determining the parameters of “pri- 
vate viewing,” but the application of this 
criterion in the condominium context has 
been challenged by cable companies. 

In October 1984, the United States Con- 
gress enacted the Cable Communications 
Policy Act* (“CCPA”). One provision of 
this Act was the revision of former §605 
(now §705)5 regarding unauthorized publi- 
cation or use of communications. The stat- 
ute as revised prohibited receipt of satellite 
transmissions except under certain circum- 
stances. These circumstances include where 
the transmissions are public or where the 


viewing is private. If the satellite transmis- 
sions are “public broadcasting,” they may 
be received by anyone. In addition, if they 
meet certain criteria for “private viewing,” 
satellite transmissions that are not “pub- 
lic” can be received in private dwelling units 
by the residents thereof (i.e., “private view- 
ing”) without authorization and without 
violation of the Act. 

Section 705 (b) of title 47 of the United 
States Code provides authorization for pri- 
vate viewing by the following language: 

(b) The provision of Subsection (a) shall not 
apply to the interception or receipt by any indi- 
vidual or the assisting (including manufacture 
or sale) of such interception or receipt of any 
satellite cable programming for private viewing, 

2 ) The programming involved is not encrypted; 
and 


(2) (A) A marketing system is not established 
under which — (i) An agent or agents have been 
lawfully designated for the purpose of authoriz- 
ing private viewing by individuals, and (ii) such 
authorization is available to the individuals in- 
volved from the appropriate agent or agents; or 

(B) A marketing system described in Subpara- 
graph (A) is established and the individual re- 
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ceiving such programming has obtained authori- 
zation for private viewing under that system.® 
[emphasis added] 


Thus the statute sets forth three condi- 
tions to the direct receipt of cable program- 
ming by a unit owner: 

(1) That viewing must be “private view- 
ing”; 

(2) The programming must not be re- 
ceived by means of a decoding process or 
device but, rather, must be capable of di- 
rect reception in intelligible form by the 
earth station (satellite dish); 

(3) Either the satellite cable programmer 
does not market the signal for “private view- 
ing” or it does so market, and authori- 
zation has been obtained by the unit owner. 

It should be noted that the marketing 
system contemplated is one aimed directly 
to ward the individual owner of an earth 
station and is not one that requires inter- 
vention of a private cable company pro- 
vider. 

The pivotal definition in this context is 
“private viewing.” Section 705 defines “pri- 
vate viewing” as follows: “The viewing for 
private use in an individual’s dwelling un. 
by means of equipment owned or oper 
ated by such individual, capable of receiv- 
ing satellite cable programming directly 
from the satellite.”” [emphasis added] 

The question for a condominium asso- 
ciation (and its counsel) is whether a unit 
owner viewing cable transmissions received 
over a condominium satellite dish oper- 
ated by the condominium association is 
within the definition of private viewing as 
established by §705. This definition intro- 
duces the concepts of ownership into pri- 
vate viewing. It is this concept which be- 
comes problematic in the condominium con- 
text. 

Although a unit owner in a condomin- 
ium is clearly the owner of his dwelling, it 
is a less direct assertion to state that he 
owns and/or operates a common element 
satellite dish. Is his undivided interest in 
the common elements sufficient to meet 
the “ownership” requirement? Is operation 
by the association operation by the unit 
owner member? 

It is the contention of those familiar with 
condominium law that viewing by a con- 
dominium unit owner in his unit is “private 
viewing” within the meaning of §705. This 
conclusion is based both upon the unit 
owner’s individual interest in the common 
element satellite dish as well as the mainte- 
nance of a commonly owned satellite dish 
(earth station) by the condominium asso- 
ciation. These maintenance responsibilities 
are the responsibility of the condominium 


association under Florida law,® which also 
requires the formation of the association 
at the time the condominium is declared.? 
The unit owners within the condominium 
are the common owners of a common ele- 
ment earth station in the same manner as 
they are the common owners of the roof.!® 
The condominium association, in carrying 
out its maintenance responsibilities toward 
the roof, is not a roofing company nor, as 
is contended by cable companies and sat- 
ellite programmers, does it become an un- 
authorized “SMATV” system (Satellite Mas- 
ter Antenna Television System), by main- 
taining the common element satellite an- 
tenna. Those familiar with condominium 
law have, therefore, concluded, as a per- 


A perfectly reasonable 
interpretation of §705 
is that private 
viewing includes viewing 
by a unit owner in his 
condominium unit of 
signals received over the 
condominium’s common 
element satellite dish 


fectly reasonable interpretation of §705, 
that private viewing includes viewing by a 
unit owner in his condominium unit of sig- 
nals received over the condominium’s com- 
mon element satellite dish. 

This interpretation appears to be consis- 
tent with the purposes of the CCPA and 
avoids awkward distinctions regarding dif- 
ferent types of home viewing. One com- 
mentator has regarded the role of §705 as 
a safe harbour, stating as follows: 


[I]n 1984, as if in direct defiance of Orwellian 
predictions, Congress lifted the shroud of se- 
crecy by proclaiming that satellite cable program- 
ming was not protected by Section 605 from 
viewing from home satellite earth station con- 
sumers. In so acting, Congress created a “safe 
harbour” within which consumers using satel- 
lite earth stations to view unscrambled satellite 
cable programming in the privacy of their homes, 
would be free from charges that they were “pi- 
rates,” using their earth station to obtain booty 
in violation of Federal law.!! 


The congressional history of the Cable 
Communications Policy Act indicates it 
was the intent of the Act to strike a bal- 
ance between the satellite programmer’s 
right to receive compensation and consum- 
ers’ rights to receive programming by the 
means they chose, including a receipt of un- 
encrypted signals via a satellite earth sta- 
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tion. As one Congressman stated: “Today 
we have come a long way by making it 
clear that the manufacture, sale and home 
use of earth stations are legal activities.”!2 

The interpretations of former §605 and 
current §705 have spawned a long line of 
cases finding satellite reception by hotel 
owners, motel owners, bars or restaurants 
for the use of their customers without 
authorization of the satellite programmer 
prohibited.!3 These cases are, however, not 
applicable in the condominium context in 
which no profit motive is involved and the 
viewing is in the privacy of an individual’s 
dwelling unit. In the condominium, the view- 
ing of satellite signals is in the privacy of 
the owner’s home via a satellite earth sta- 
tion owned by the condominium owner in 
the only way he can as a common element 
of his condominium. In regard to elements 
relevant to private viewing, this situation 
is the same as reception in a detached sin- 
gle home. Both are the homes of the private 
parties, both are viewing via equipment 
they own and neither is doing so to en- 
hance a profit making enterprise. 

A federal court reviewing the issue has 
taken a similar position in Air Capital Ca- 
blevision, Inc. v. Starling Communications 
Group, Inc., 601 F.Supp. 1568 (D. Kan. 
1985). When considering the request for 
an injunction to prohibit sale of satellite 
antennas under the provisions of §705 and 
former §605, the court summarized the case 
law under former §605 and then concluded: 


None of the above-cited cases involved the is- 
sue presented in the case at bar: the right to manu- 
facture, distribute, sell and use equipment that 
enables a home user to receive the vast number 
and varied characters of television programs trans- 
mitted via satellite vs. the right of a cable televi- 
sion programming distributor, by virtue of a li- 
cense from the programmer, such as HBO, to 
retransmit for a subscription fee a select por- 
tion of satellite signals to the cable company’s 
subscribers. This case involves the collateral 
rights to receive and enjoy the satellite video 
signals. This case involves access of the public 
to a large number of programs and information 
available via satellite signals by virtue of tech- 
nological advances. [emphasis added] 


The Starling court then found that: 
“Congress acted in October, 1984, to 
enable home viewer access to satellite video 
signals and to encourage free enterprise 
and the development of earth satellite 
antenna industry. [Emphasis added] 

The policy behind the authorization of 
private viewing is clearly to achieve bal- 
ance between the rights of home viewers 
and the rights of the satellite cable pro- 
gramming industry. The new provisions in 
the CCPA relied on the marketplace rather 
than government for enforcement of what- 


4 
ae 


ever rights. the programmers had in their 
transmissions to private viewers: 

One of the underlying premises of the subsec- 
tion (b) exemption is that the marketplace is 
fully capable of reaching, without any govern- 
ment intervention, a solution to the problem cf 
unauthorized interception and receipt of en- 
crypted satellite cable programming ... moreover, 
government involvement should be minimized.!” 


To minimize government involvement, 
Congress provided that no authorization 
is necessary for interception for private view- 
ing unless a marketplace mechanism has 
been established by those with a proprie- 
tary interest (e.g., cable programmers) that 
allows authorization of interception of the 
transmission by individuals for private view- 
ing. In addition, this authorization must 
be available to the individual intercepting 
the transmission and the system established 
for authorizing private interception must 
be more than a mere sham."5 It is not suf- 
ficient that a cable company is available 
which will retransmit the signal with other 
services, for a fee.!6 

Direct interception by individuals on 
earth stations, “private viewing,” must be 
authorized by programmers. Without a mar- 
ketplace system for authorizing private view- 
ing, neither the authorization of the pro- 
grammer nor payment is required for pri- 
vate viewing. Under these circumstances, 
direct reception without payment is author- 

ized by §705 (b). 

Even where a marketing system exists, 

payment may be required but reception still 
cannot be prohibited. 
It is important to understand that if those with 
a proprietary interest in the satellite cable pro- 
gramming do not authorize through the lawful 
designation of an agent or some other mecha- 
nism the private viewing of unencrypted pro- 
gramming, then no liability can be found.!” 

In addition to the interpretation of the 
apparent intent of Congress from the lan- 
guage used and the history of the Act, con- 
stitutional considerations are pertinent. 

The term “satellite cable programming” 
is defined in title 47 §705 (c) (1) of the 
U.S. Code as: “Video programming which 
is transmitted via satellite and which is 
primarily intended for the direct receipt by 
cable operators for the retransmissions to 
cable subscribers.” 

It appears that many satellite signals fit 
within this definition. 

The policy enacted by the Congress ap- 
pears to have been to encourage individual 
use of satellite antennas for private view- 
ing, not to proscribe this use. A prohibition 
is, however, exactly what is contended by 
many satellite cable companies and by sat- 
ellite cable programmers to be the intent 
of the statute. 


Such cable programmers view the receipt 
of cable programming via a common ele- 
ment satellite dish as a commercial enter- 
prise by the condominium association. Un- 
der this view the condominium association 
is a rebroadcaster of cable signals and such 
“rebroadcasting” is prohibited. 

The root issue is, therefore, whether a 
multiunit condominium building with a sat- 
ellite antenna that is commonly owned 
(rather than. individual satellite antennas 
being used by each unit owner) can qualify 
for the “private viewing” exemption. 

It is the author’s opinion that equal pro- 
tection considerations alone would require 
a reasonable basis for a distinction between 
individuals privately viewing video signals 


The narrow 
interpretation of the 
term “private viewing” 
sought by cable 
companies and satellite 
cable programmers 
would not appear to 
comport with 
constitutional mandates 


in their homes, which happen to be dwell- 
ing units submitted to condominium own- 
ership, and individuals whose homes hap- 
pen to be a detached single family homes.!® 
When, however, that classification is one 
which restricts individual access to infor- 
mation and implicates first amendment 
rights, closer scrutiny of the distinction is 
required.!9 The narrow interpretation of 
the term “private viewing” sought by ca- 
ble companies and satellite cable program- 
mers would not appear to comport with 
these constitutional mandates. 

The Congress, in promulgating the Ca- 

ble Communications Policy Act, stated: 
As we enter the information age, access to tele- 
communications networks has become increas- 
ingly important to full participation in political, 
economic, social, and cultural life of the nation. 
The First Amendment’s guaranty of a free flow 
of diverse ideas wiil be reduced to an empty prom- 
ise if access to information is not available to 
our citizens.” [emphasis added] 

The Supreme Court has long recognized 
that the first amendment involves both the 
right to disseminate and the right to re- 
ceive information.”! To restrict condomin- 
ium residents from private viewing in their 
dwelling units is not the type of distinc- 
tion that, in the author’s opinion, will sat- 
isfy constitutional standards. The term “pri- 


vate viewing” should be interpreted to have 
its obvious and ordinary meaning: view- 
ing in a private home by the residents of 
that home via the equipment of the house- 
hold. The term is intended to exclude “pub- 
lic viewing.” Public viewing, by contrast, 
would be viewing other than in a home 
setting (e.g., other than in a “place where 
generally the persons present are within the 
normal circle of a family or its social ac- 
quaintances”2). 

Since “ownership” has been made a rele- 
vant criterion in the definition of “private 
viewing,” the condominium form of own- 
ership should be recognized in interpreting 
this new federal legislation. The condomin- 
ium unit owners own a satellite dish in the 
only way possible under the condominium 
regime, in common, and they operate the 
system in the same manner, through their 
conduit, the condominium association. 
The viewing should not be rendered public 
because the signals viewed by the residents 
in condominium dwelling units are re- 
ceived over the satellite antenna they 
commonly own. 

Given this situation, (i.e. the restrictive 
interpretation urged by the cable program- 
mers), a condominium association with a 
satellite antenna has several alternatives: 

@ The first is simply to discontinue re- 
ceipt of the transmissions by satellite that 
would fall within the definition of “cable 
programming” (that is, discontinue those 
signals that would be only available 
through cable companies were it not for 
the common element satellite dish). 

e The second would be to contact the 
cable programmers and tell them that the 
unit owners are interested in private view- 
ing and the association would like to assist 
unit owners in obtaining individual authori- 
zations for that viewing pursuant to §705 
(b), which governs private viewing. This 
procedure tells both whether a marketplace 
system has been established by the cable 
provider, and whether he will regard the 
receipt by the condominium unit owners 
as “private viewing.” 

e The third alternative would be to seek 
a declaratory judgment in a court of com- 
petent jurisdiction regarding the issue of 
whether the use of a satellite for receipt of 
cable signals constitutes “private viewing” 
under the definitions of the Act. 

e The fourth would be to receive the 
signals and approach the legal issues and 
potential liability when and if litigation is 
threatened or commenced by a cable pro- 
grammer. The association should also be 
aware of a potential distinction between 
viewing in a unit and viewing in the com- 
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mon areas of the condominium (e.g., aclub 
house or game room). Since the CCPA re- 
quires viewing in an individual’s “dwelling 
unit” in order to have “private viewing,” 
it is likely that a court would not regard 
viewing in common areas as “private.” There- 
fore, the safest course is to avoid viewing 
unencrypted signals in this area unless spe- 
cific authorization has been obtained. Of 
course, it can be argued that this is an ex- 
tension of the dwelling unit and is only 
the normal gathering place of unit owner’s 
family circle and its social acquaintances. 
It is not clear, however, that a court would 
be persuaded to extend the “dwelling unit” 
definition to the common area in this man- 
ner. 

The attorney for a condominium asso- 
ciation which is maintaining a common ele- 
ment satellite dish must be sensitive to and 
counsel his clients as to these matters; par- 
ticularly in light of the clear discrepancy 
between the concept of the “private view- 
ing” safe harbour which appears explicit 
in the CCPA and the assertions by cable 
companies that private viewing in the con- 
dominium is unauthorized. BJ 


'The Communications Act of 1934, Pub. 
L. No. 73-416, §605, 48 Stat. 1103 (1934) (codi- 
fied at 47 U.S.C. §605 (1982). 

2 The predecessors of the Communications 
Act were the Radio Act of 1912, Pub. L. No. 
62-264, 37 Stat. 302 (1912), and the Radio Act 
of 1927, Pub. L. No. 69-632, 44 Stat. 1162 (1927). 

3 The Act contained §605, which provided: 

“No person receiving or assisting in receiv- 
ing, or transmitting, or assisting in transmitting, 
any interstate or foreign communication by wire 
or radio shall divulge or publish the existence, 
contents, substance, purport, effect or meaning 
thereof, except through authorized channels of 
transmission or reception, to any person other 
than the addressee, his agent, or attorney, or to 
a person employed or authorized to forward such 
communication to its destination, or to proper 
accounting or distributing officers of the vari- 
ous communicating centers over which the com- 
munication may be passed, or to the master of 
a ship under whom he is serving, or in response 


to a subpoena issued by a court of competent 
jurisdiction, or on demand of other lawful author- 
ity; and no person not being authorized by the 
sender shall intercept any communication and 
divulge or publish the existence, contents, sub- 
stance, purport, effect, or meaning of such in- 
tercepted communication to any person; and no 
person not being entitled thereto shall receive 
or assist in receiving any interstate or foreign 
communication by wire or radio and use the 
same or any information therein contained for 
his own benefit or for the benefit of another not 
entitled thereto; and no person having received 
such intercepted communication or having be- 
come acquainted with the contents, substance, 
purport, effect, or meaning of the same or any 
part thereof, knowing'that such information was 
so obtained, shall divulge.or publish the exis- 
tence, contents, substance, purport, effect, or 
meaning of the same or any part thereof, or use 
the same or any information therein contained 
for his own benefit or for the benefit of another 
not entitled thereto: Provided, that this section 
shall not apply to the receiving, divulging, pub- 
lishing, or utilizing the contents of any radio 
communication broadcast, or transmitted by ama- 
teurs or others for the use of general public, or 
relating to ships in distress.” 

4 Cable Communications Policy Act of 1984, 
Pub. L. No. 98-549, 98 Stat. 2779 (1984). 

547 U.S.C. §705. 

6 47 U.S.C. §705 (b). 

747 U.S.C. §705 (c) (4). 

8 Fra. Star. §718.103(2); .111(1), (© (1985). 

9 Fra. Star. §718.104(4)(h), (1), (j), (kK) (1985). 

10 Star. §718.106-.107 (1985). 

'! Brown Highland, Section 605, The Com- 
munications Act; Teaching a Salty Old Dog New 
Tricks; 34 CATH.U.L.REv. 635 (1985). 

1298 Cong. Rec. H10446 (daily ed. Oct. 1, 
1984), (comments of Rep. Rose). 

13 See, e.g., Pro Am Sports System, Inc., v. 
Larry Simone, Inc., 738 F.2d 440 (6th Cir. 1984) 
(unpublished); Entertainment and Sports Pro- 
gramming Network, Inc. v. Edinburg Commu- 
nity Hotel, Inc., 623 F. Supp. 647; National Foot- 
ball League and St. Louis Cardinals, Inc. v. 
Cousin Hugo’s, Inc. 600 F. Supp. 84 (E.D. Mo. 
1984); National Football League v. The Alley, 
Inc. 624 F. Supp. 6(S.D. Fla. 1983). 

'4 130 Cong.Rec. S.14286 (daily ed. Oct, 11, 
1984) (statements of Sen. Packwood, chairman 
of the Committee on Commerce, Science, and 
Transportation, on the House Amendments to 
S.66). 

'5 Jd. [emphasis added] [S]ubsection (b) [47 
U.S.C. §705 (b)] envisions a licensing mecha- 


nism that is put forward in good faith and is 
truly operational and is not a mere sham or avoid- 
ance scheme to deny individuals the oppcrtunity 
to view privately unencrypted satellite cable pro- 
gramming free from liability. 

16 See Air Capital Cablevision, Inc. v. Star- 
ling Communications Group, Inc., 601 F. Supp. 
1568 (D. Kan., 1985). 

'7 Comments of Sen. Packwood, cited supra. 

18 See, e.g., City of Cleburne, Texas v. Cle- 
burne Living Center, 473 U.S. 432 (1985); Zobel 
v. Williams, 457 U.S. 55 (1982); Johnson v. Ro- 
bivson, 415 U.S. 361, 374-375 (1974); Turner v. 
Fouche, 396 U.S. 346 (1970). 

19 See, e.g., FCC v. League of Women Vot- 
ers of Calif., 468 U.S. 364 (1984); Procunier v. 
Martinez, 416 U.S. 396 (1974); San Antonio In- 
dependent School District v. Rodriguez, 411 
U.S. 1 (1973). 

20 1984 U.S. Code Cong. & Ad. News 4655, 
4673. 

21 Procunier v. Martinez, 416 U.S. 396 (1974); 
Lamont v. Postmaster General of U.S., 381 U.S. 
301, 307-08 (1965); Red Broadcasting Co. v. 
FCC, 395 U.S. 367 (1969); Martin v. City of 
Struthers, 319 U.S. 141, 143 (1943). 

22 See definition in 1984 U.S. Code Cong. & 
Ad. News 4655, 4749. 
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his article is written for attorneys 

with limited exposure to bank- 

ruptcy matters to inform them of 
the procedures of filing claims in bank- 
ruptcy court. 


Initial Practical Considerations 

Not all claims in bankruptcy must be pre- 
served by filing a proof of claim. However, 
in general, the attorney should assume that 
filing is required if the client wishes to par- 
ticipate in the proceedings or in any distri- 
butions to creditors. Timely filing may also 
preserve the right to amend the proof of 
claim at a later date, if necessary.! 

Aclaim can be asserted by filing a “proof 
of claim” on behalf of a creditor or a “proof 
of interest” on behalf of shareholders or 
other equity interest holders, pursuant to 
the Bankruptcy Code (Title 11 of the United 
States Code, including the Bankruptcy 
Rules and local rules of Florida’s bank- 
ruptcy courts). 

Filing a proof of claim also has poten- 
tial jurisdictional consequences, since the 
claim may confer “core jurisdiction” upon 
the bankruptcy court under Ch. 11, 28 
U.S.C. 157(b)(2)(c) and (c)(1). Conse- 
quently, submitting a proof of claim may 
result in the bankruptcy court’s adjudica- 
tion of a trustee’s counterclaim in a foreign 


by Peter A. Knocke 


jurisdiction, if such a counterclaim exists. 

Long before a proof of claim nust be 
filed, the client usually receives the notice 
of first meeting of creditors. Clients should 
transmit this to counsel immediately. The 
notice is a mine field of bar dates. Unfor- 
tunately, it is almost always sent to the 
creditor and not to the attorney, because 
notices are mailed by the clerk, based on 
the matrix filed by the debtor.” 

Schedules reflecting the debtor’s assets 
and liabilities are filed in the bankruptcy 
court with the debtor’s petition, or soon 
thereafter. If possible, the schedules should 
be consulted by reviewing the bankruptcy 
court’s file. In the alternative, copies of rele- 
vant portions of the schedules? can be ob- 
tained from the bankruptcy court. 

The official forms require the debtor to 
include in the schedules the name and ad- 
dress of each creditor, the amount of the 
claim, the date incurred and whether the 
debt is disputed, unliquidated, or contin- 
gent. However, the schedules are often 
inaccurate or incomplete. Since Rule 1009 
permits amendment at any time prior to the 
case’s being closed, the schedules may be 
amended after the bar date for filing proofs 
of claim has passed. The schedules, there- 
fore, cannot be relied upon to properly 
reflect the claims of creditors throughout 


the case, and a proof of claim should usu- 
ally be filed rather than relying upon the 
schedules. 


Definitions of Claims 

A debt reflected in the schedules is “prima 
facie” proof of a “claim” that is “deemed 
filed.” If a proof of claim is filed controvert- 
ing the scheduled debt, the claim will be 
“allowed” in the amount set out in the proof 
of claim, unless an objection to the proof 
of claim is filed. 

Nearly every possible claim against an es- 
tate in bankruptcy is recognized under the 
Code as a claim that may be allowed in bank- 
ruptcy. Section 101(4) says that “claim” 
means: 


A. Right to payment, whether or not such right 
is reduced to judgment, liquidated, unliquidated, 
fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, or unse- 
cured; or 

B. Right to an equitable remedy for breach of 
performance if such breach gives rise to a right 
to payment, whether or not such right to an equi- 
table remedy is reduced to judgment, fixed, con- 
tingent, matured, unmatured, disputed, undis- 
puted, secured or unsecured. 


In spite of the extremely broad definition, 
only equitable remedies which include an- 
cillary rights to payment of monies are 
“claims” under §101(4)(b). In addition, a 
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claim which is entirely speculative or which 
does not accrue until the filing of state court 
proceedings may not support a claim in 
bankruptcy in the absence of pending liti- 
gation. See Inre M. Frenville Co., 744 F.2d 
332 (3d Cir. 1984), cert. denied, 105 S.Ct. 
911 (1985). 


Parties Entitled to File Claims 

Obviously creditors of the debtor are en- 
titled to file claims. “Any creditor” may file 
a proof of claim under the rules. See Rules 
3001-3003. 

In addition to creditors, parties owning 
an interest in the entity in bankruptcy, such 
as equity security holders, limited partners, 
and holders of stock options may wish to 
participate in distributions. These parties’ 
rights to payment may be equitably subor- 
dinated to the claims of general creditors 
under Code §§509-510, and in a Ch. 7 will 
receive distribution only after all creditors 
are paid in full. Such parties may, therefore, 
elect not to file claims in Ch: 7 proceedings 
if they expect that they will never receive 
a distribution after general creditors are 
paid. 

In contrast to Ch. 7, equity security hold- 
ers participate in a Ch. 11 case to the extent 
of their “allowed interests,” pursuant to 
§1126(a). Thus, all shareholders and other 
equity interest holders in a Ch. 11 should 
file claims in order to participate in the case 
and maximize the chance of any future dis- 
tribution to themselves. Such claims are 
documented by filing “proofs of interest” 
which also entitle such parties to vote to ac- 
cept or reject a Ch. 11 plan of reorganiza- 
tion under §1126(a). Generally, a proof of 
interest should be filed if the debtor fails to 
reflect the equity security holder’s interest 
correctly in the debtor’s bankruptcy filings. 
The Rule 1007(a)(3) list of equity security 
interests constitutes prima facie proof of 
such interests pursuant to Rule 3003(b)(2), 
in the same manner as debts included in the 
debtor’s schedules are prima facie proof of 
amounts due to creditors. 

Third parties may also file a proof of 
claim on behalf of the creditor. For exam- 
ple, the debtor or trustee may elect to file 
a proof of claim on behalf of a creditor if 
the creditor fails to do so on or before the 
first date set for the meeting of creditor, pur- 
suant to Rule 3004. If such a claim is filed, 
the clerk mails notice of the filing to the credi- 
tor, the debtor, and the trustee. The creditor 
then has the choice of superseding the claim 
by filing his own proof of claim under Rule 
3004 or objecting to the claim as a party in 
interest under §502(a). 

Such third party claims are sometimes 
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filed if the IRS fails to file a proof of claim 
in a Ch. 7 case. If the debtor’s assets, when 
liquidated, will pay even part of such a 
claim, the debtor should file a proof of 
claim on behalf of the IRS, so that at least 
some of the debt would be paid by the trus- 
tee in the bankruptcy, rather than from the 
debtor’s post-petition income. Post-petition 
income is subject to an IRS lien to the ex- 
tent not paid in bankruptcy, since such 
debts are usually nonchargeable and, there- 
fore, survive the bankruptcy. 

Pursuant to Rule 3005, guarantors, sure- 
ties, endorsers, or other co-debtors may file 
proofs of claim on behalf of creditors, if 30 


In Ch. 13 or Ch. 7 
proceedings, a proof of 
claim must be filed 
within 90 days after the 
date set for the first 
meeting of creditors 


days have expired from the time for filing 
claims under Rule 3002(c) (Ch. 13 or 7) or 
Rule 3003(c) (Ch. 11). Such co-debtors can 
minimize their own exposure by encourag- 
ing payments to mutual creditors of them- 
selves and the debtor. 

Interestingly enough, a co-debtor under 
Rule 3005 (but not the debtor or trustee un- 
der Rule 3004) may file an acceptance or 
rejection of a plan of reorganization based 
on his proof of claim filed on behalf of a 
creditor. A passive creditor may, therefore, 
discover that he has voted for a plan (or pre- 
vented confirmation of a plan) due to his 
own failure to file a proof of claim. 


Bar Dates and Extensions 
for Filing Claims 

In Ch. 13 or Ch. 7 proceedings, a proof 
of claim must be filed within 90 days after 
the date set for the first meeting of credi- 
tors. Rule 3002(a). In Ch. 11, the time for 
filing proofs of claim is established by or- 
der pursuant to Rule 3003, and the debtor’s 
schedule of liabilities filed under §521(1) es- 
tablishes the amounts of claims in the ab- 
sence of a proof of claim. Rule 3002(c) pro- 
vides for some extensions of time for filing 
proofs of claim, but the extensions are lim- 
ited in nature: 


1. On motion, the United States, a state or 
subdivision thereof may extend the time for cause 
shown prior to expiration of the deadline. 

2. “In the interest of justice and if it will not 
unduly delay the administration of the case,” the 
court may extend the time for filing a proof of 
claim by an infant or incompetent or their rep- 
resentative. 

3. Unsecured claims which arise or become 
allowable due to a judgment, may be filed within 
30 days after the judgment becomes final. 

4. Claims arising from the rejection of an ex- 
ecutory contract, are filed within the time that the 
court may direct. 

5. If dividends are declared to be payable in 
a previously noticed “no asset” case, proofs of 
claim may be filed within 90 days of the clerk’s 
notice of a potential dividend. : 

6. In Chapter 7 case, the court “may” grant 
an extension to file claims against a surplus re- 
maining after all claims allowed have been paid 
in full. 


Note also that a built-in extension of time 
occurs if a Ch. 11 case is converted to Ch. 
7, as is often the case. In that event, al- 
though creditors need not refile proofs of 
claim, a new bar date is established. 

InaCh. 11 proceeding, no proof of claim 
need be filed if the scheduled claim is in the 
correct amount, and the claim is not listed 
as disputed or unliquidated. Unfortunately, 
the creditor who relies on the amounts listed 
in the schedules to establish its claim with- 
out filing a proof of claim may discover that 
he has no remedy if the debtor subsequently 
amends his schedules after the bar date has 
run. Note, however, that the debtor amend- 
ing his schedules must give notice to the 
trustee and to affected parties, pursuant to 
Rule 1009. Amendments may be denied 
based on bad faith. In re Doan, 672 F.2d 
831 (11th Cir. 1982). In addition, the court 
may order amendment of schedules upon 
motion of an interested party under Rule 
1009, as relief from a bad faith amendment. 


Mechanics of Filing a Proof of Claim 

The actual filing of a proof of claim may 
not be necessary if the creditor has tendered 
appropriate documents to the trustee con- 
stituting “written notice of a claim.” In Re 
Oxridoe Inv. Group, 43 B.R. 418, 422 
(D.N.H. 1984). Under certain circum- 
stances, correspondence addressed to coun- 
sel for the debtor in possession in Ch. 11 
might arguably‘ give rise to a duty to for- 
ward that correspondence to the court for 
filing. See also, for example, Jn Re Sulli- 
van, 36 B.R. 771 (E.D.N.Y. 1984), in which 
pleadings objecting to discharge and con- 
firmation were deemed sufficient assertion 
of a proof of claim. 

In spite of the potential for “creating” 
proofs of claim by correspondence or plead- 
ing, the obviously preferable course of ac- 
tion is to file a proof of claim using official 
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bankruptcy forms 19-21. The generic proof 
of claim form (No. 19) is somewhat prolix 
and can be improved upon by counsel rou- 
tinely filing secured or unsecured claims in 
bankruptcy. The only requirement for fil- 
ing a general proof of claim is that the proof 
filed “conform substantially to official form 
No. 19.” Forms 20 and 21 are abbreviated 
forms of proofs of claim for wage-earners 
and are more or less self-explanatory. Re- 
gardless of the specific form used, certain 
traps for the unwary are still present. 

Rules 3001(a) and 3001(b) require that 
the proof of claim be in writing and exe- 
cuted by the creditor or an authorized 
agent, unless filed by a party other than the 
creditor. Although Bankruptcy Rule 
9010(c) suggests that an attorney need not 
file a power of attorney in order to execute 
a proof of claim, Official Bankruptcy Form 
No. 17 or 18 (powers of attorney) should 
be filled out by the client and filed with the 
proof of claim if the attorney elects to sign 
the proof of claim. This serves two pur- 
poses. First, it complies with the Code. 
Second, it helps to protect the attorney who 
files a proof cf claim in what may be an in- 
correct amount. The better practice is to 
have the client sign the proof of claim and 
thus avoid any potential liability for filing 
an incorrect claim.° 

If the claim, or an interest in property of 
the debtor securing the claim, is “based on 
a writing,” the original or a duplicate must 
be filed with the proof of claim. Rule 
3001(c). If the writing has been “lost or de- 
stroyed, a statement of the circumstances 
of the loss or destruction shall be filed with 
the claim.” Rule 3001(c). In addition, if a 
security interest in the property of the 
debtor is claimed, the proof of claim must 
be accompanied by “evidence that the se- 
curity interest has been perfect.” Rule 
3001(d). 

In combination, the requirements of a 
writing and for evidence of perfection sug- 
gest that any security agreement, financing 
statement, claim of lien, title document, re- 
tail installment sales contract or other simi- 
lar documents should be attached to the 
proof of claim. If possible, the proof of 
claim documents should show receipt of fi- 
nancing statements by the secretary of state 
or the county clerk’s office, confirm official 
docketing of writs of execution, and include 
copies of recorded certified judgments show- 
ing official book and page numbers of rec- 
ordation in all appropriate forums. 

Once the proof of claim is filed with the 
bankruptcy clerk’s office, it will be assigned 
a claim number. It is better practice to for- 
ward the proof of claim to the court with 


an additional copy to be returned in a self- 
addressed stamped envelope, requesting the 
clerk to show receipt and indicate the claim 
number on the return copy. In the alterna- 
tive, counsel can inspect the proof of claim 
file prior to the bar date to ensure that the 
proof of claim has been received by the 
court. 

The clerk’s office usually prepares a 
claims registry that summarizes the proofs 
of claim filed, and lists the number and 
amount of each claim and whether the 
claim is a secured, unsecured, or priority 
claim. Although the claims registry cannot 
be used as a substitute for the inspection of 
an original proof of claim, it can neverthe- 
less be a valuable summary, particularly if 
the attorney wishes to review a large num- 
ber of claims. 


Objections to Claims and Statutory 
Disallowance of Claims 

Once filed, a proof of claim is automati- 
cally “deemed allowed . . . unless a party 
in interest . . . objects.” §502(a). In addition 
to substantive objections to claims, §502 of 
the Bankruptcy Code sets out exceptions 
to allowance of claims, and provisions 
which automatically bar certain claims. 

If an objection to a claim is filed, §502(b) 
states that the court will provide for notice 
and hearing on the objection and “shall de- 
termine the amount of such claim in law- 
ful currency of the United States as of the 
date of the filing of the petition, and shall 


allow such claim in such amount, except to 
the extent that [the] claim is unenforceable 
under agreement or applicable law, for a rea- 
son other than because such claim is con- 
tingent or unmatured.” 


Section 502(b) also requires the court to 
disallow claims for unmatured interest 
[506(b)(2)], claims for tax if the claim ex- 
ceeds the value of the interest in the estate 
in the property [506(b)(3)], claims for in- 
sider or attorneys’ fees which exceed the rea- 
sonable value of the service [502(b)(4)], and 
unmatured claims for alimony and child sup- 
port (which are not dischargeable and 
which are paid under the terms of the ap- 
plicable order) [502(b)(5)]. Also disallowed 
are certain claims for rent after termination 
of leases of real property [502(b)(6)], cer- 
tain employee claims for termination of em- 
ployment contracts [502(b)(7)], and claims 
resulting from a reduction of a credit avail- 
able in connection with employment tax, 
due to late payment [502(b)(8)]. 


The amount of claims for payment as an 
equitable remedy for breach of perform- 
ance, as well as contingent or unliquidated 
claims which must be fixed to permit admini- 
stration of the estate, can also be estimated 
and allowed in the estimated account by the 
court under §502(c). This permits the claim 
to be established for purposes of implement- 
ing the plan of reorganization in Ch. 11 or 
permitting liquidation under Ch. 7. 


Numerous other exceptions to the allow- 


“What do you recommend to a businessman who has just filed for Chapter 11?” 


THE FLORIDA BAR JOURNAL/FEBRUARY 1988 17 


ance of claims are contained in other sub- 
sections of 502. Section 502(a) disallows 
claims from entities holding property or 
money of the estate until those entities have 
turned over the money or property to the 
debtor. Co-makers or jointly liable parties 
obligated with the debtor are not generally 
allowed claims against the estate, even if the 
party making the claim is asserting a right 
to subrogation under §509 of the Code. See 
§502(e). 


Reliance on Lien Rights by Secured 
Creditors as an Alternative to the 
Proof of Claim 

In the absence of a proof of claim, an un- 
secured creditor wishing to share in distri- 
butions in liquidation under Ch. 7 or Ch. 
13 will not be paid. However, a fully secured 
creditor may elect not to file a proof of 
claim since the timely and fully perfected 
secured lien in collateral continues through- 
out the bankruptcy. §506(d). Thus, al- 
though the secured creditor will not be paid 
under a claim in bankruptcy, it will even- 
tually be paid to the extent of the value of 
its lien. The secured creditor’s collateral will 
either be liquidated in bankruptcy, with the 
lien attaching to the proceeds, or the lien 
will be enforced through state court reme- 
dies after the termination of the bankruptcy 
proceedings.® 

The foregoing analysis suggests that the 
secured creditor can simply rest on his lien. 
This may be a dangerous course of action 
if the secured creditor is, in fact, unsecured. 
This could occur if the creditor’s lien is a 
preferential transfer under §547, if the col- 
lateral is valueless, or because of defects in 
perfection or continuation of the security 
interest. Therefore, the secured creditor 
may wish to file a proof of claim both to 
participate in any plan of reorganization in 
Ch. 11, and preserve an unsecured claim, 
if any. 


Valuation and Compromise or 
Disputed Claims 

In effect, “disallowance” of part or all of 
asecured claim often takes place under §506 
if a secured claim is valued. Section 506(a) 
provides that a creditor is secured to the ex- 
tent of its collateral, and that any claim in 
excess of the value of its collateral results 
in an unsecured claim for the creditor. Bank- 
ruptcy Rule 3012 provides that the court 
may determine the value of a claim after no- 
tice and hearing. Such a valuation hearing 
establishes the value of the collateral and, 
therefore, the amount of the creditor’s se- 
cured and/or unsecured claim. In addition, 


a valuation hearing will usually be required 
in order for the secured creditor to main- 
tain any unsecured claim at all if the col- 
lateral is returned to the secured creditor 
during the bankruptcy proceedings. 

If the collateral is of questionable value, 
the proof of claim is useful because of its 
prima facie showing of the creditor’s se- 
cured status. The secured creditor’s coun- 
sel can, therefore, rely upon the proof of 
claim to some extent for settlement of its 
entire claim with the debtor. For example, 
if a valuation hearing might deprive the credi- 
tor of part of its secured claim, but the 
debtor wants to use the collateral for its 
reorganization, the parties may be willing 
to compromise disputes regarding valuation 
of collateral. 

Because of valuation questions, and the 
provisions of §502 which automatically dis- 
allow certain claims, the parties may be will- 
ing to stipulate to the amount of secured 
or unsecured debt rather than subject the 
claim to determination at a hearing. Such 
a stipulated amount of claim may be set out 
in an amendment to the debtor’s schedules 
or by filing an agreed proof of claim. Un- 
less some other party in interest objects to 
the claim, the amount will be recognized 
and allowed pursuant to §§502(a) and 
502(b). 

Attorneys wishing to stipulate to such 
claims should also review the Code require- 
ments for notice of comprise of such con- 
troversies, since the compromise may not 
be binding unless the other creditors have 
an opportunity to object.? Such compro- 
mises are usually approved, and the proce- 
dure insulates the terms of settlement from 
subsequent attach by other creditors with 
notice of the proposed compromise. 


Summary 

The proof of claim is a straightforward 
method of protecting the client’s interests 
in bankruptcy. In most cases, the proof of 
claim should be filed in order to maximize 
the client’s right to payment from the 
debtor. BJ 


' Amendments after the bar date has passed 
are allowed primarily on equitable grounds. There 
is no absolute right to amend after the bar date 
for filing proofs of claim has run, at least to pre- 
sent substantially new claims. Amendments have 
been allowed to permit claims to conform prop- 
erly to official forms for the proof of claim. See, 
e.g., In Re McCoy Management Services, Inc., 
44 Bankr. 215, 12 B.C.D. 531 (Bankr. W.D. Ky. 
1984), but amendment is more limited after a bar 
date for filing proofs of claim has passed. 

? Attorneys anticipating aay active participa- 
tion in a bankruptcy case should file a notice of 
appearance immediately. The notice of appear- 
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ance should NOT be relied upon to ensure that 
copies of all pleadings will immediately arrive at 
the attorney’s office rather than the client’s. The 
client should be advised that any notices received 
during the course of the case should be promptly 
forwarded to the attorney, who may otherwise 
be unaware of them. The notice of appearance 
should conform to Rule 2.002(g) and request that 
the attorney’s name and address be added to the 
master mailing list (matrix). 


3 Usually schedules A-1, A-2 and A-3, which 
list priority, secured and unsecured debts, respec- 
tively, are all that are required for review. 

4 Be sure to mail the proof of claim to the court 
and not to the trustee. In In Re Evanston Motor 
Co. Inc., 20 Bankr. 550 (Bankr. N.D. Ill. 1982), 
rev,d 26 Bankr. 998 (N.D. Ill. 1983), aff,d735 F.2d 
1029, 10 C.B.C. 2d 1137 (7th Cir. 1984), a letter 
was sent to the trustee by a creditor; the bank- 
ruptcy court initially filed the letter as a “misfiled 
claim” but the Seventh Circuit reversed on the 
grounds that the letter was never intended to be 
filed with the court to begin with. 

5 Official proof of claim forms include the “pen- 
alty for presenting fraudulent claim, fine of not 
more than $5,000 or imprisonment for not more 
than five years or both—Title 18, U.S.C. §152.” 

6 The preservation of such lien rights under 
506(d)(2) is now clear under the 1984 amendments 
to the Code, in spite of some questionable prior 
case law to the contrary. 

7For example, the recently adopted Local 
Rules of Practice and Procedure adopted by the 
Bankruptcy Court for the Middle District of Flor- 
ida set forth a simple procedure for obtaining such 
approval under Local Middle District Rule 207. 


Peter A. Knocke is a sole practi- 
tioner in Orlando. His practice is 
devoted primarily to bankruptcy and 
commercial collections litigation. He 
received his B.A. in 1971 from the 
University of Florida and J.D. in 1976 
from that same university. 
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Hammurabi 


(a new look at an old code) 


nu and Bel called me, Ham- 

murabi, the exalted prince, 

by name, to cause justice to 
be practiced in the-land, to destroy the 
wicked and the evil alike, to prevent the 
strong from oppressing the weak, to 
give light to the land, and, like Anu and 
Bel, promote the welfare of mankind.” 

The Code of Hammurabi is not the old- 

est set of laws in the world. Several writ- 
ten codes predate it; but unlike previous 
lawgivers, Hammurabi ruled not a city- 
state but an empire. When, near the end 
of his realm in the 18th century B.C., the 
king obeyed the command of the gods 
of Anu and Bel, he established a code 
that would govern Babylonia for more 
than a millenium. Discovered in 1901 it 
is the most extensive of the early codes, 
and Hammurabi's name still conjures vi- 
sions of an ancient king rendering primi- 
tive justice on a throne of gold anda 
tablet of stone. Yet the Code’s prologue 
would make it seem that Babylonia’s 
gods had more modern jurisprudential 
learnings; were welfare staters perhaps, 
or at least neo-liberals. What is con- 
tained in the Code of Hammurabi? 
What changes in the law have 40 cen- 
turies wrought? 

One might suppose that, as the Baby- 
lonian legal system employed no law- 
yers, it suffered from a dearth of litiga- 
tion. Yet the Code begins with attempts 
to discourage that vexatious pursuit. 
The first section prescribes death for 
any man who charges another with a 
capital crime but cannot prove it. The 
same fate awaited one who, in acase 
involving life, bore false 
witness or failed to 
establish his testi- 
mony. If aman 
falsely accused 
another's wife of 
adultery, his forehead 
was branded. 

These methods were 
simple but doubtlessly 


by Barry Bennett 
Illustrations by Frank Farah 


effective; compare them with the 
notorious difficulty of proving malicious 
prosecution or abuse of process, the 
modern remedies for frivolous actions. 
If he lost his head with his lawsuit, a du- 
bious plaintiff might think twice while 
still possessed of the means to do so. 
Sorcery was another matter entirely. 
If a man brought but could not prove a 
charge of witchcraft, a second forum, 
the Euphrates, decided the accused’s 
fate: “To the river god he shall go, and 
to the river god he shall be cast, and if 
the river god overwhelm him, his ac- 
cuser shall take his house.” If instead 
the river god saved him, the accuser 
was put to death and the accused took 
his house. Here was a true zero-sum 
game, a precusor of today’s game 
shows and an advanced form of alter- 
native dispute. resolution. In the more 
common method of liquid trial, 
the river rejected the 
guilty, who were 
executed forthwith, 
but accepted the 
innocent, who were 
fit to be drowned 
in the holy 
waters. 


— 
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There wasn’t much percentage 

either way; in Babylonia the strong 
swimmer at least had a chance to beat 
the gods. 

Nor should one overlook the benefit 
of finality. Today’s litigants are thrown 
instead to judge and jury, to courts trial 
and appellate, to gods of vengeance no 
less wrathful yet far more random. In- 
stead of oracles of meaning certain, 
they render opinions of writing indeci- 
pherabie, so that lawyers may debate 
their pronouncements from generation 
to generation. 

The Babylonians were not, of course, 
without their archaic practices. They 
put to death rather lightly in those days. 
You could be executed for stealing from 
a temple; for stealing from any man an 
ox, sheep, ass, pig, or boat, and being 
unable to repay 10 times its value; for 


Hammurabi’ 
HAN WAY, | 
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kidnapping a minor; for helping a slave 
to escape; if an officer, for hiring a sub- 
stitute to carry out an order of the king 
(malingerers could not avoid the Baby- 


The great king rejected 
laissez-faire in favor of 
massive state regulation 


lonian draft the way men of means 
were permitted to purchase their way 
out of fighting in the American Civil 
War); for harboring outlaws in the 
house of a wine-seller; and for sundry 
other acts as well. Other crimes called 
for a particular method of execution, 
true to the Babylonian belief that the pun- 
ishment should fit the crime. The 
Euphrates received its share of crimi- 
nals. Awoman who killed her husband 
for another man was impaled; a man 
who made a breach in a house was 
killed and thrust in the breach; a fireman 
who stole the furniture in a burning 
house while fighting the fire was con- 
signed to those same flames. (No cov- 
eting the naugahyde while the stone 
smoked.) 

For lesser crimes, Babylonia mirrored 
(and preceded) Biblical punishment. If 
a son struck his father, his (the son’s) 
fingers were cut off; if a man destroyed 
another's eye, his eye was destroyed; if 
he broke another's tooth, his own tooth 
was removed. On the other hand, if a 
man’s ox roamed the street, and in so 
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doing gored and killed another man, no 
penalty ensued (unless the ox was a 
known gorer; thus the maxim that every 
ox is entitled to one free gore). 

In retrospect, it is little wonder that 
the Hittites, and later the Persians, so 
easily overran Babylonia. Those Baby- 
lonians who weren't dead in one fash- 
ion or another were walking around half- 
blind and toothless, with no fingers and 
broken bones. All the invaders had to 
do was attack from the flank and cap- 
ture the stores of soft food. Then they 
had only to watch out for all those vir- 
gin oxen wandering the streets. 

In the economic sphere Hammurabi 
was strongly interventionist; no mere 
fine-tuning for him. The great king re- 
jected laissez-faire in favor of massive 
state regulation, imposing strict wage- 
price controls almost 4,000 years before 
Nixonian phases | and II. He left the pri- 
vate sector little freedom, regulating the 
price of homebuilding, boatbuilding, 
grain storage, and the hiring of animals 
(an ox was worth 20 KA; and ass 10; a 
goat but one). The state set wages for 
laborers, artisans, brickmakers and tai- 
lors. A field-laborer was paid eight Gur 
of grain per year; a herdsman six. (A 
Gur was just over eight bushels. One 
Gur equalled 300 KA.) 

(In 1922, in Adkins v. Children’s Hos- 
pital, 261 U.S. 525, the Supreme Court 
struck down a District of Columbia law 
fixing minimum wages for women. In 
1928, in Williams v. Standard Oil Co., 
278 U.S. 235, the court invalidated a Ten- 
nessee statute that fixed the price of 
gasoline, since gasoline was but an or- 
dinary commodity of trade and there- 
‘The River Euphrates 

\ Trier of Men’s 

Souls. 


fore not affected with a public interest. 
Perhaps the public was more con- 
cerned with Babylonia’s asses than Ten- 
nessee’s gases. Yet, had the court cited 


- Hammurabi it would not have wasted 


time establishing constitutional doc- 
trine destined to be shortly overturned.) 
Nor were the noble professions ex- 
empt. Physicians’ fees for the treatment 
of severe wounds and abscesses were 
fixed by the king, as was payment to a 
veterinarian for saving the life of an ox 
or ass. A doctor received five shekels of 
silver for setting a broken bone or cur- 
ing diseased bowels. History does not 
record the Babylonian Medical Associa- 
tion’s reaction to Hammurabi’s system 
of socialized medicine, but we have rea- 
son to believe that the quality of medi- 


History does not record 

the Babylonian Medical 
Association’s reaction 
to socialized medicine 


cal treatment did not suffer. For if, in 
operating on the aforesaid severe wound 
or abscess the physician, instead of cur- 
ing the condition, caused the patient’s 
death or destroyed his eye, as the case 
may be, the good doctor's fingers went 
the way of the insolent son’s. (This law 
undoubtedly reduced the incidence of 
malpractice as well as of fingers, and 
may explain the BMA’s silence.) A high 
level of skill was likewise maintained in 
the heavily regulated construction in- 
dustry; if a negligently constructed 
house collapsed and killed the owner, 
the builder was put to death. 
Hammurabi was no fool. He knew con- 
servatives would assert that his overzeal- 
ous regulation would sap the initiative 
of his ancient capitalist minions. His sys- 
tem of rather strict liability provided 
built-in incentives to perform with dis- 
tinction. There would be no slacking off 
by Babylonian Horatio Algers who saw 
little chance of working their way up the 
corporate steppes. (Hammurabi bril- 
liantly steered a careful course between 
the Babylonian right and left wings. For- 
saking medical licensing and letting the 
market expose incompetence by a suf- 
ficiency of butchery are ideas right out 
of Milton Friedman. Or perhaps Mr. 
Friedman belongs in old Babylonia.) 


PAN q 
» 
AKL 
OF | 
CME: | 
f - i] 
| 
| 


Agriculture was the state’s major ac- 
tivity and source of exports, and the 
king imposed strict penalties for leav- 
ing land fallow. Tenant farming was also 
closely regulated. If a tenant had paid 
his landlord the landlord’s allotted por- 
tion of the crops as rent, and Adad (the 
Storm God) then flooded the field and 


There would be no 
Slackingoffby 
Babylonian Horatio 
Algers on their way 
up the corporate steppes 


destroyed the produce, the loss was the 
tenant's. If, however, the landlord had 
not yet been paid, he and the tenant 
divided the remaining crop proportion- 
ately according to their agreement. 
Hammurabi’s greatest achievement on 
behalf of the working poor was the mort- 
gage moratorium (which would reap- 
pear during the Depression and is de- 
bated in some states today). If Adad 
destroyed a debtor's crops, or if they 
lacked sufficient water to grow (a Baby- 
lonian recession), the debtor owed his 
creditor no grain that year nor even any 
interest (which, at 33 percent, was well 
above prime and presumably a serious 
matter to the creditor). 

Not only might lowa farmers prefer 
Hammurabi to Ronald Reagan; the 


e@ ® | while extinguishing the flame. 


Coveting the naugahyde 


king’s victims’ rights initiative had law 
and order types beaten by about four 
millennia. Hammurabi expected his 
troops to keep the streets safe. If they 
allowed a brigand to escape, the city 
and governor in whose jurisdiction the 
crime was committed had to reimburse 
the victim according to an itemized state- 
ment of his loss. If a life was taken, they 
had to pay one mina (60 shekels) of sil- 


ver to the victim's heirs. Ur’s finest had 
to be on their ancient toes. 

Finally, much of the Code concerns 
marriage and the family. The king did 
little to win the hearts of Babylonia’s 
feminists. In the case of adultery, both 
parties were thrown to the ubiquitous 
river, which seems fair enough. If, how- 
ever, a wife was accused falsely of be- 
ing an adultress, for her husband’s sake 
she had to take the dive on her own. A 
neglectful wife who rejected her hus- 
band was likewise drowned, while a 
man could divorce his spouse simply by 
returning her dowry. 

The incipient women’s liberation 
movement did record some victories. Al- 
though a man could sell his wife and 
child to repay a debt, they were bound 
to work for their purchaser for three 
years only. In the fourth they were 
freed. And if a wife rejected her hus- 
band because he had gadded about 
and neglected her, he was to return her 
dowry and she could leave. (The 
women of England received this right 
at the end of the 19th century.) 

Hammurabi ends his code with an epi- 
logue of some 1,500 words, 1,200 of 
which sound like a warning to his suc- 
cessors: “For the future, always and for- 
evermore: may the king who is in the 
land observe the words of righteous- 
ness which | have inscribed upon my 
monument, let him not alter the law of 
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- the land which | have given, or the de- 


cisions which | have rendered.” He calls 
upon the gods to curse any king who ig- 
nores the words-with, among other 
things, the following: revolt; famine; dark- 
ness without light; the destruction of his 
troops and his people; damming of his 
rivers at the source; drought, and great 
winds; fire and childltessness; and, fi- 
nally, he asks them to “cause upon his 
members grievous diseases, violent fe- 
vers, bad wounds which cannot be 
healed, the nature of which is not 


ENOLT 


FAMINE 


known to the physicians, which he can- 
not treat with bandages, which, like the 
bite of death, cannot be removed till 
they destroy his life; may he lament the 
loss of his vital powers.” 

Hammurabi, we can see, was a firm 
believer in precedent, and perhaps some- 
thing of an egotist. If American courts 
adopted his views on stare decisis, it 
might make for more certainty in the 
law. At the very least, it would give 
judges something to think about. 


The Good King Hammurabi 
was not a man who minced words. 
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Barry Bennett, formerly an assis- 
tant Attorney General in Oregon, is 
‘now assistant professor at the Ne- 
vada School of Law. 
This article was originally pub- 
lished in the Oregon State Bar 
Bulletin. 


cae 


The Journal Invites Manuscripts 


The Florida Bar Journal Editorial Board 
encourages Bar members to submit articles 
on evolving issues in Florida law for possible 
publication. 

Analysis, opinion, and criticism of the 
present state of the law are also encouraged 
as long as such analysis is accompanied by 
sufficient legal authority on all sides to enable 
the reader to assess the validity of the opinion. 

Articles should be typed on eight and one- 
half by 11 inch paper, double-spaced with 
one-inch margins. Citations should be con- 


sistent with the Uniform System of Citations. 
Articles should be no longer than 18 pages, 
including footnotes, and will be reviewed by 
members of The Florida Bar Journal Editorial 
Board. 

Articles pertaining to an area of law covered 
by one of the Journal’s columns may be 
submitted directly to the column editor. 
Maximum length for columns is 12 pages, 
including footnotes. 

Manuscripts may be submitted to Editor, 


- The Florida Journal, Tallahassee, FL 32301. 
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Entertainment and 
Arts Law 


Advising the Amateur Athlete to Preserve Eligibility 


Much has been said and done in recent 
years about amateur status in sport. It is 
not all clear or understandable as a result. 
The paradox is that we expect a regula- 
tory standard which varies from sport to 
sport, through age levels and across geo- 
graphic boundaries. At The Florida Bar 
Annual Meeting last June, the Enter- 
tainment and Arts Law Committee’s 
Subcommittee on Sports held a symposium 
to discuss the issues concerning amateur 
athletic status. The intent of the sym- 
posium was to gather representatives of 
amateur and professional sports to hear 
what they thought lawyers can do to help 
preserve amateur athletes’ status so that the 
athletes may continue to compete and 
receive scholarship money for their edu- 
cation and to guide them prospectively 
through the planning of professional 
careers. 


International Competition 

As general counsel and director of legal 
affairs of the United States Olympic Com- 
mittee (USOC), Ron Rowan has traversed 
the gamut of legal issues presented in ama- 
teur sports worldwide. His message to law- 
yers is: “Know when and how to be in- 
volved.” Though Congress chartered the 
USOC in 1950, federal legislation did not 
coordinate amateur sports jurisdiction un- 
til the Amateur Sports Act of 1978,' which 
allows amateur sports — other than colle- 
giate, high school, and certain other closed 
organization sports groups — to be under 
the jurisdiction of the National Governing 
Bodies (NGB) while the USOC coordinates 
and promotes amateur athletics involving 
other nations with the United States. Each 
NGB is vested with the power and respon- 
sibility of deciding who may compete in 


by Gregory J. Tarone 


its respective sport. The USOC, as over- 
seer of noncollégiate international amateur 
athletics, must afford full procedural and 
substantive due process by its inherent ob- 
ligation under its congressional charter.” 

It has been said that “international law 
is the law of the jungle” and the interna- 
tional sports federations can be simply char- 
acterized as a maze of organizations that 
even — or especially — courts cannot sort 
out. Americans are left with different 
sources for determining, as an example, 
what affects eligibility. Differences in po- 
litical systems have their effects: communist 
countries have national centralized Olym- 
pic committees that decree the rules, while 
Americans have NGB’s that set their own 
standards from Colorado Springs to New 
York to Florida to Texas to Indianapolis 
and other places, with the USOC coordi- 
nating all of them. 

The Olympics was established for the 
sake of amateurs who could compete for 
love of sport and not money. Though the 
International Olympic Committee dictates 
what athletes must do to be eligible to par- 
ticipate,? when there is a question of non- 
collegiate eligibility, one should inquire with 
both the USOC and the NGB. 


Collegiate Competition 

Most publicity today is about collegiate 
athletes who lose their eligibility as a re- 
sult of violating the National Collegiate Ath- 
letic Association’s (NCAA) rules. The 
NCAA is a private, voluntary membership 
organization, and as such any athletes par- 
ticipating in intercollegiate competition at 
its member institutions must abide by its 
rules to compete. Since it is a privilege and 
not a constitutionally protected right to 
play at such institutions, only applicable 


procedural due process is owed to an ath- 
lete.4 The various leagues and conferences 
are also members of the NCAA, but act 
independently on behalf of their members; 
they must follow NCAA rules, but can 
make stricter rules and enforce them as 
well. The Southeastern Conference (SEC) 
is an example of an NCAA member that 
has some rules that are stricter than the 
NCAA basic rules, such as being the only 
conference to declare that any student who 
becomes a professional in one sport is a 
professional in all sports. 

Bob Barrett is associate commissioner 
for institutional relations in the SEC. His 
major message to lawyers is that the NCAA 
and its member conferences have separate 
rules, so a lawyer must know each of their 
rules and how they apply before advising 
an athlete. The way to handle an eligibil- 
ity question is to first inquire with the leg- 
islative assistant at the NCAA and appli- 
cable member league or conference, if any, 
to be guided as to the posture of a client. 
There is little need for the services of an 
attorney before accepting a college athletic 
grant-in-aid scholarship, because the let- 
ters of intent signed in accepting such a 
scholarship are basically the same. There 
should never be any negotiation with an 
institution on an athlete’s behalf, such as 
a counteroffer to a grant-in-aid scholar- 
ship letter of intent, since that would create 
“professional” status and sacrifice amateur 
status. 

There are several NCAA rules that all 
athletes should be aware of to preserve their 
eligibility to participate in NCAA compe- 
tition. The athlete, or athlete’s parents, can- 
not accept anything of value from a pro- 
spective agent or team or company--not 
clothing, dinner, or even a soft drink. Any 
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gift or “extra benefit” offered to the ath- 
lete also must be offered to all students at 
the respective institution. A lawyer cannot 
give a student athlete preferential treatment, 
charging a fee less than his normal fee, or 
else the attorney becomes a booster and 
must comply with the applicable rules. If 
an SEC athlete receives an “extra benefit” 
in one sport, as Bo Jackson found out when 
he accepted a plane ticket to visit the 
Tampa Bay Buccaneers for a physical 
exam, he loses his SEC eligibility to play 
intercollegiately in another SEC sport. 
Though an athlete can talk with any agent 
and ask a team or league about draftabil- 
ity, he cannot agree to agree or enter into 
an oral or written contract of any nature. 
Examples of mistakes by amateur ath- 
letes that make them professionals by 
NCAA rules are: a 14-year old tennis player 
accepting shoes from Reebok and a racket 
from Wilson; a football player appearing 
at a shopping mall pep rally, because there 
is a commercial enterprise promoted 
thereby; and, an athlete appearing at a 
McDonald’s restaurant to sign autographs 
for fans. An amateur cannot use his or her 
image or name for any commercially-con- 
nected enterprise. It should be noted, how- 
ever, that loss of eligibility with the NCAA 
does not mean loss of eligibility with other 
collegiate governing bodies or the NGB’s. 
The problems found at the collegiate 
level are surely the most widespread, to a 
great extent because of the athlete’s mar- 
ketability in professional sports such as foot- 
ball, basketball and baseball. Though stu- 
dent athletes under NCAA regulations can 
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receive permissible “actual and necessary 
expenses,” no extra benefit may be re- 
ceived. As Jim Weaver, assistant athletic 
director for student services at the Univer- 
sity of Florida, pointed out, it is sometimes 
difficult to know where you stand with the 
NCAA, such as the University of Florida 
coed volleyball player who entered and won 
a wet T-shirt contest and received a trip 
to the Caribbean as an award: “The NCAA 
said it was okay because winning had noth- 
ing to do with her athletic ability and every 
student had an opportunity to win.” 

The key, whether you are giving legal 
services or athletic equipment, is that all 
students must be offered the same. Ama- 
teur athletes, by NCAA rules, are not to 
be given preferential treatment. 

Ed Moorhouse, a member of The Flor- 
ida Bar and general counsel for the PGA 
Tour, Inc., presented an interesting sce- 
nario: a golf tournament with two-man ama- 
teur/ professional teams, such as “scramble” 
play, in which the amateur receives an 
award, such as a plaque sanctioned by the 
NCAA, but the professional receives 
money. There is a question as to whether 
it would violate NCAA rules because the 
amateur helps the professional make money 
in a commercial enterprise. 


Scholastic Competition 

When considering high school eligibil- 
ity rules, there is the National Federation 
of State High School Associations 
(NFSHSA). The issues that are often pre- 
sented to Fred Rozelle, executive secretary 
of the Florida High School Activities As- 


FINANCIAL/ASSET INVESTIGATIO 


sociation (FHSAA), concern transferabil- 
ity, age and academic requirements.” Like 
the NCAA and SEC, the NFSHSA allows 
its state organization members to make 
more stringent rules. The FHSAA con- 
ducts all of its meeting and hearings “in 
the sunshine” under Florida law, and 
though it is a voluntary organization not 
chartered by the State of Florida or con- 
trolled by statute, the courts consider the 
FHSAA as “public” because all public 
schools in the state are members, and thus, 
all the normal procedural and substantive 
due process rules apply. Before filing suit 
in Florida against the FHSAA, however, 
administrative remedies must be exhausted. 

Though the FHSAA rules apply only 
while an athlete is in high school, an inter- 
esting paradox can develop. The FHSAA 
does allow some “gifts”® — not gold or 
silver — outside the school system, but ac- 
ceptance of these gifts may violate NCAA 
and its member league or conference rules. 
An example of a serious mishap is one 
golfer who won a New York tournament 
in which a car was awarded but not ac- 
cepted, yet he was ruled ineligible to play 
in NCAA competition because he com- 
peted for the award. Plaques and ribbons 
as competitive awards are exempt, but it 
is always best to check with the NCAA, 
league and conference, and even USOC and 
NGB, if applicable, before the athlete com- 
petes to assure that qualified gifts are in- 
volved. 


Lawyers’ Role 


The role of lawyers as advisors is clearly 
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important. As pointed out by Joe Kines, 
linebacker coach for the Tampa Bay Buc- 
caneers, playing sports in high school and 
college is a privilege and not a constitu- 
tional right, so you play by the organiza- 
tion’s rules, and lawyers are necessary to 
protect a player’s — and even a coach’s 
and institution’s — interests. Our obliga- 
tion is to discern what to do and not do 
within the regulatory framework of the re- 
spective sport and level of competition. 
Though it is the student-athletes’ responsi- 
bility to know the rules, attorneys are ca- 
pable of helping amateur athletes avoid the 
pitfalls of the regulatory maze by applying 
our skills so that the athletes can enjoy 
sports and the benefits of a grant-in-aid 
scholarship. Furthermore, if legal action 
is necessary and appropriate, it is essential 
that lawyers research all the proper sources 
and investigate all possible solutions be- 
fore filing suit. According to the entire 
symposium panel, because of the ethical 
standards to which we are held, lawyers 
can be of particular help in planning and 
managing both a career in sports and a 
post-sports career. 

The following is a list of references to 
help steer you to the appropriate source 
of information when representing an ama- 
teur athlete: 


Organizations: 

United States Olympic Committee, 1750 
East Boulder St., Colorado Springs, Colo- 
rado 80909-5760; (303) 632-5551. 

National Collegiate Athletic Association, 
P.O. Box 1906, Mission, Kansas 66201; 
(603) 384-3220. 

Southeastern Conference, Suite 900, Cen- 
tral Bank Building, Birmingham, Alabama 
35233; (205) 252-7415. 

Florida High School Activities Associa- 
tion, P.O. Box 1173, Gainesville, Florida 
32602-1173; (904) 372-9551. 

National Association of Intercollegiate 
Athletics, 1221 Baltimore Avenue, Kansas 
City, Missouri 64105; (816) 842-5050. 

National Junior College Athletic Asso- 
ciation, P.O. Box 7305, Colorado Springs, 
Colorado 80933-7305; (303) 590-9788. 
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Executive Directions 


(Continued from page 6) 
college degrees as do 51 percent of Citizen 
Dispute Settlement center mediators. 

There are citizen dispute settlement cen- 
ters in 16 counties including Alachua, Bre- 
vard, Broward, Dade, Duval (also covers 
Clay and Nassau), Hillsborough, Lake, Lee, 
Leon, Orange, Pinellas, Polk, Sarasota and 
Volusia. 

Family mediation programs serve 18 coun- 
ties. They are: Alachua, Brevard, Broward, 
Dade, Duval, Nassau, Clay, Escambia, 
Hillsborough, Indian River, Martin, 
Orange, Palm Beach, Pasco, Pinellas, Polk, 
Sarasota and Seminole. 

Small claims/landlord-tenant mediation 
programs exist in Dade and Okaloosa coun- 
ties. Circuit civil mediation programs for 
claims between $5,000 and $25,000 are in 
operation in Lee and Palm Beach counties. 

Twelve voluntary bar associations have 
fee arbitration programs. The bar groups 
are Clearwater, Collier County, Dade 
County, Escambia-Santa Rosa, Hillsbor- 
ough County, Jacksonville, Martin County, 
Okaloosa-Walton County, Palm Beach 
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County, Sarasota County, Volusia County 
and West Pasco. 


All but one of the state’s 20 circuits have 
mediation programs. However, they vary 
greatly in the types of cases they handle and 
the procedures they follow. 


So as you can see, ADR is here to stay 
as an option to litigation. It is in the best 
interest of the legal profession and clients 
to cooperate with consumer groups, legis- 
lators and others in designing and provid- 
ing viable options to litigation, while pro- 
tecting right to trial and due process of the 
law. 


To that end a committee has been ap- 
pointed—the Bar has formed a committee 
whose scope is the review, refinement and, 
if appropriate, development of alternative 
dispute resolution programs. The Bar has 
always been supportive of mechanisms that 
will enhance the justice system. The Bar will 
work toward improving the system while at 
the same time protecting the rights of indi- 
viduals. BJ 
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Environmental 
and Land Use Law 


Liability for Hazardous Waste Pollution under Florida Law: 
Contribution Rights under F.S. Ch. 403 


Rusting drums are turned up during grad- 
ing and site preparation activity at the 
newly purchased property. Some of the 
drums actually have a skull and crossbones; 
others have labels reading “WARNING: 
POISON?” or similarly alarming monitions. 
Investigation reveals that up until 10 years 
ago, the prior owners of the site, Ma and 
Pa Farmer, leased this part of their land 
to Old Dump, Inc., which operated a 
landfill and drum cleaning business “spe- 
cially servicing industry and its waste at 
this location for over 30 years.” 

Your client, Almost Innocent Purchaser, 
Inc., has received from the Florida Depart- 
ment of Environmental Regulation (re- 
ferred to hereinafter as “DER™”) a notice 
of violation seeking, among other things, 
immediate cleanup of the property, and 
also threatening a civil action to assess pen- 
alties in the amount of $50,000 per day. 
Preliminary agency estimates of the cost 
of cleanup are $3 million dollars, but the 
contamination assessment plan itself will 
cost around $300,000 just to determine 
what’s there. Your client is in shock. He 
has done nothing to cause the pollution, 
but the agencies are only coming after him. 
He wants to know his rights against Ma, 
Pa, and anyone else who contributed to 
this mess. 

This scenario may seem exaggerated, but 
it is becoming a common dilemma where 
hazardous wastes from many sources are 
found to have contaminated property over 
a long period of time and a long chain of 
title. An attorney representing .a defendant 
in such a case must have a firm knowledge 
not only of the limits of liability in these 
types of cases but also the theories avail- 
able to allow recovery from other parties 


by Judith S. Kavanaugh 


whose actions have caused or contributed 
to damage to the environment. 

This article explores the legal underpin- 
nings on which to base a right to contribu- 
tion for violation of .Florida’s hazardous 
waste laws. It does not address in detail 
the procedural or evidentiary issues such 
as proper parties, accrual of action or bur- 
den of proof. These issues should be ex- 
plored carefully in the factual framework 
of each case. 

In the wake of Love Canal, the federal 
government in 1983 enacted the original 
“Superfund Act,” the Comprehensive En- 
vironmental Response, Compensation and 
Liability Act (CERCLA)! to promote and 
fund the cleanup of the nation’s hazard- 
ous waste contamination.2 CERCLA is de- 
signed to correct releases of hazardous sub- 
stances that have caused pollution of land, 
surface, and ground waters. The statute 
places the burden of cleanup on the pri- 
vate interests who presumably benefitted 
from the polluting activities by imposing 
strict joint and several liability for cleanup 
of hazardous waste contamination on past 
and present landowners and other persons 
with a requisite connection to the waste 
site at any time in the past when hazard- 
ous substances were handled.* 

In 1986, CERCLA was amended 
through the “SARA” amendments to pro- 
vide statutory recognition of the right of 
contribution among jointly and severally 
liable parties for public or privately incurred 
cleanup. This right was already clearly es- 
tablished. by the federal courts in constru- 
ing CERCLA.® Like the pre-SARA CER- 
CLA, Ch. 403, which encompasses Flor- 
ida’s hazardous waste laws currently does 
not expressly provide the “right” to contri- 


bution to strictly, jointly and severally liable 
defendants for costs incurred either by the 
state or private parties for hazardous waste 
cleanup and damage. While this issue has 
not yet bec presented to any Florida court, 
it is the position of this author that Ch. 
403, like CERCLA, should be construed 
to allow for contribution among those 
strictly, jointly and severally liable for haz- 
ardous waste mismanagement. 


Nature of the Right to Contribution 
at Florida Common Law 

®@ Uniform Contribution Among Tortfea- 
sors Act 

The most common application of the doc- 
trine of contribution in recent years has 
been in tort actions.’ However, prior to 
the codification of the right to contribu- 
tion “in tort” by The Uniform Contribu- 
tion Among Tortfeasors Act (UCTA),® Flor- 
ida did not recognize the right to contribu- 
tion among joint tortfeasors.? This harsh 
doctrine was eliminated by the Florida Su- 
preme Court in 1975 as the logical exten- 
sion of that court’s earlier recognition of 
the doctrine of comparative negligence and 
the adoption in 1975 of the UCTA.!° 

While the UCTA provides an express 
right to contribution among those “jointly 
and severally liable in tort for the same 
injury,”!! these remedies are limited to the 
breadth and terms of the authorizing stat- 
ute.!2 The UCTA does not appear to ap- 
ply to actions based on statutory violations, 
and thus, does not provide a basis for a 
contribution action against multiple viola- 
tors in actions under F.S. Ch. 403. Thus 
other legal bases to sustain contribution 
rights must be established. 
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Equitable Nature of Common Law Con- 
tribution Rights. 

Florida courts have long recognized con- 
tribution in nontort contexts as acommon 
law right founded on the equitable princi- 
ple that one person should not be singled 
out from other equally liable parties to bear 
the entire burden of payment for a joint 
obligation.'> Contribution allows a party 
who discharges the “common obligation” 
to recover from the other jointly liable par- 


ties their share of the whole obligation.'* 
Contribution is a derivative right that 
hinges on the “joint obligation” asserted 
in a plaintiffs main claim.!5 At common 
law in the nontort context, the right to con- 
tribution arises among jointly liable enti- 
ties regardless of whether the common ob- 
ligation is “joint” or “joint and several.”!© 
The same will hold true for statutorily estab- 
lished “joint” or “joint and several” liabil- 
ity.!7 


WHAT'S REALLY ON TRIALIS 
HOW WELL YOU'VE 


Price Waterhouse provides comprehensive litigation 
support to give attorneys a winning edge both in 


and out of court. 


Most legal battles aren't 
won or lost in court. They're 
won or lost in the coffers of 
law libraries and in con- 
ference rooms—during the 
painstaking discovery and 
negotiation processes which 
precede and often forgo the 
need for a lengthy trial. 

Clearly being able to put 
together an argument that is 
superlative to your opponent's 


through trial or settlement. 
For over 20 years they've 
provided cogent support on 
all types and sizes of cases 
including major corporate 
antitrust cases, individual 
breach of contracts, business 
valuations, professional lia- 
bilities and many others. 
Furthermore, PW Litiga- 
tion Professionals understand 
the unique problems of the 
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is crucial to winning a decision. 
Moreover, seeking out profes- 
sionals experienced in matters 
pertinent to a particular case 
can give you a winning edge. 
Price Waterhouse has a 
cadre of professionals dedi- 
cated exclusively to assisting 
attorneys in numerous legai 
phases from initial discovery 


Price Waterhouse 


litigation environment like 
relevant legal procedures, dis- 
covery work products and 
expert testimony rules. Rely 
on them for expedient analy- 
Sis, assembly and presentation 
of business-related facts to 
yield the most convincing 
arguments and beneficial out- 
comes possible. 


EXPECT MORE FROM US 
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To learn more about our 
Litigation Consulting Services, 
call Richard Skor at (305) 
381-9400 in Miami, (305) 
463-6280 in Fort Lauderdale, 
(305) 659-3133 in West Palm 
Beach or Chris Forhecz at 
(813) 223-7577 in Tampa. 

And win your major battles 
before you get to court. 


The “severalness” of joint liability does 
not change the extent of the liability, only 
the parties to the main claim. “Joint” but 
not “several” liability makes each party in- 
dispensable to the plaintiff's action.'® “Joint 
and several” liability imposes independent 
liability on each individual defendant for 
the entire common obligation, so that all 
liable entities need not be joined, although 
they may be named proper parties defen- 
dant and are subject to third party actions 
for contribution.!9 Joint and several liabil- 
ity allows environmental regulators to sin- 
gle out the “deep pocket” when seeking 
cleanup of hazardous waste and leaves it 
to the chosen defendant to find-and add 
other liable entities or pursue them later. 

F.S. Ch. 403, imposes “joint and sev- 
eral” liability,2° but also provides that li- 
ability for damage may be apportioned 
when the damage is divisible. Under Ch. 
403 when specific damage — regardless of 
the comparative fault —can be divided and 
causally attributed to each tortfeasor’s or 
pollutor’s specific violation, the liability will 
be divided accordingly.”! 


Common Law Rights to 
Contribution under F.S. 403 for 
Pollution 

© Section 403.141 Liability 

Under §§403.121 and 403.131, DER has 
the right to pursue administrative enforce- 
ment, to initiate civil actions in circuit court 
to abate and control pollution and to re- 
cover damages for injury to the air, wa- 
ters, or property of the state caused by any 
violation of the statute or rules promul- 
gated pursuant to its authority. 

Sections 403.141(1) and (2) define the 
extent of liability to be established through 
these remedies by imposing (1) strict indi- 
vidual liability for civil penalties for each 
violation, based on any mitigating circum- 
stances of each case; (2) strict, joint and 
several liability for any indivisible damage 
caused to the air, waters, or property of 
the state, and for the reasonable costs and 
expenses to the state in finding, control- 
ling and abating the pollution and restor- 
ing the air, water and property to their for- 
mer condition; and (3) providing relief from 
the joint and several liability when the dam- 
age is divisible. 

@Section 403.727 Hazardous Waste Li- 
ability 

Sections 403.701 through 403.703 spe- 
cifically govern the management of haz- 
ardous wastes in Florida and provide reme- 
dies for cleanup of imminent hazards which 


essentially incorporate the administrative, 


civil and injunctive remedies described at 
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§403.121 and 403.131, and the liability pro- 
visions of 403.141, but increase the pen- 
alty liability to $50,000. 

Section 403.727(4) imposes additional 
strict liability retroactively on all past and 
present hazardous waste facility owners or 
operators, generators, or transporters. 

Section 403.727(4) clearly imposes “joint” 
liability through the use of the conjunc- 
tive “and,” but does not expressly provide 
for “joint and several liability.” Federal 
courts interpreting similar language in CER- 
CLA have inferred joint and several liabil- 
ity from the use of the conjunctive and the 
express intent of that statute.22 Reading 
§403.727(4) in pari materia with 
§403.727(3), §403.141(2) and CERCLA, 
upon which it is patterned, it is likely that 
the Florida courts would similarly find that 
the strict, retroactive joint liability imposed 
in §403.727(4) is also “several,” thereby al- 
lowing DER to elect pursuit of only one, 
or a few, but not all, of multiple poten- 
tially liable persons for the entire obliga- 
tion. 

@Nature and Extent of Liability under 
Ch. 403 

As noted above, the allocation of liabil- 
ity in equal or proportional shares depends 
on the ability to relate a single polluter’s 
act causally to a portion of the total harm. 
Thus, the joint and/or several nature of 
the liability and the causal divisibility of 
the harm becomes important in assessing 
a client’s rights to contribution for all or 
some of the costs, penalties and damages 
for which liability may be imposed. 

1. No Contribution Rights as to Penal- 
ties 

Unless a specific violation was commit- 
ted jointly, the liability for penalties for 
each individually committed violation will 
be limited to the specific violator.23 The 
practitioner defending an enforcement ac- 
tion by DER should note that unlike the 
U.S. Environmental Protection Agency, 
DER has no independent authority to as- 
sess penalties, which authority is reserved 
to a “court of competent jurisdiction” un- 
der §403.141(1) and by reference, under 
§§403.727(2) and (3). Before agreeing to 
any “penalties,” care should be taken to 
determine whether the client actually com- 
mitted the specific violation to which the 
penalty is attached. 

2. State Incurred Cleanup and Enforce- 
ment Costs 

The joint and several liability imposed 
with regard to indivisible damage expressly 
extends to damage and the agency costs 
of cleanup and enforcement.* The refer- 
ence to “divisible” damage in §403.141(2) 


refers only to “damage” and does not ex- 
pressly merition agency cleanup costs or 
costs of enforcement. No Florida court has 
yet ruled on the question of whether ap- 
portionment of said “damage,” when “di- 
visible” under §403.141(2), is limited only 
to the “damage caused to the air, waters, 
or property” referred to in §403.141(1); but 
DER has taken the position that appor- 
tionment is available only for damages and 
does not extend also to the statutorily im- 
posed liability for costs. 

3. Contribution Rights as to Indivisible 
“Damage” to the Environment 


It is inherently unfair to hold 
a party who contributed 
only a fraction of the pollutants 
now inextricably 
intermingled equally liable 
with 4 party who sent hundreds 
of drums of waste to a site 


Section 403.141(2) and by reference 
§403.727(2) and (3) address multiple pol- 
luters and impose “joint and several” li- 
ability for indivisible damage caused to the 
air, waters, or property of the state. “Di- 
visibility” refers to the ability to identify 
and segregate the specific damage caused 
by the specific act of the polluter.2 Absent 
some way to divide the damages caus- 
ally, each polluter will normally be liable 
either in the main claim or any contribu- 
tion action for an equal share of the whole 
of the damage. Section 403.141 goes on 
to provide “[hJowever, if said damage is 
divisible and may be attributed to a par- 
ticular violator or violators, each violator 
is liable only for that damage attributable 
to his violation.” [Emphasis added] Once 
divisibility is established the “joint and sev- 
eralness” of the liability changes. Each pol- 
luter will be. responsible only for the dam- 
age he demonstrates is proximately caused 


by his own violation. The burden is on each 
defendant seeking to limit his liability to 
demonstrate the causal nexus of the dam- 
age to the harm,?’ the remaining violators 
will still be jointly and severally liable for 
the rest of the damage unless they too can 
“divide” out their liability.2* 

4. Equitable Allocation of Response 
Costs and Damages for Hazardous Waste 
Contamination 

Dividing the damage based on harm caus- 
ally attributable to specific acts is very dif- 
ficult — if not impossible — in a situation 
in which a variety of hazardous substances 
have been generated, transported and dis- 
posed of over a long period of time often 
by hundreds of separate parties, to form 
one large area of contamination. On the 
other hand, it is inherently unfair to hold 
a party who contributed only a fraction 
of the pollutants now inextricably inter- 
mingled equally liable with a party who 
sent hundreds of drums of waste to a site. 
To address this problem, federal courts 
have construed CERCLA to allow appli- 
cation of equitable factors to apportion li- 
ability.2? This approach was embodied in 
the SARA amendments to CERCLA 
which provide that in resolving contribu- 
tion claims, the court may allocate response 
costs among liable parties using such equi- 
table factors as the court “may determine 
are appropriate.” Thus, under federal law 
a court may establish each jointly liable 
party’s “rightful share” using equitable prin- 
ciples without regard to whether the dam- 
ages are in fact divisible. 

Florida courts are similarly empowered 
to “do equity.”3! There is no reason why 
Florida courts could not apply similar fac- 
tors to order equitable allocation in haz- 
ardous waste situations under Ch. 403. Pub- 
lic policy and the goals of Ch. 403 seem to 
dictate this result, and when defending a 
hazardous waste action or pursuing a con- 
tribution claim, these equitable factors 
should be factually established and asserted 
as a basis for apportionment of liability. 


Right to Contribution for Publicly 
and Privately Incurred Response 
Costs under Ch. 403 

The federal courts have construed CER- 
CLA to afford a right to contribution for 
recovery of both privately and publicly in- 
curred response costs, which right was legis- 
latively expressed in the SARA amend- 
ments.32 The Florida courts have not yet 
so construed Ch. 403. Additionally, al- 
though §403.727 incorporates language simi- 
lar but not identical to the federal CER- 
CLA statute, it does not contain the same 
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language expressly allowing privately in- 
curred cost recovery actions.*3? However, 
voluntary compliance is a state goal of Ch. 
403,34 and if contribution rights exist 
among those held liable for state-incurred 
cleanup, those same rights should exist 
among those who clean up pollution them- 
selves. 

The lack of express language in Ch. 403 
does not preclude private rights to contri- 
bution by the responding party from other 
responsible violators for jointly caused pol- 
lution. The common law principles de- 
scribed above supply the needed authority 
for such actions. By statute, DER has the 
option to clean up pollution itself, then seek 
reimbursement from the liable parties, or 
proceed jointly or severally against one or 
more violators for mandatory injunctive 
relief to compel cleanup of jointly caused 
pollution.*> DER’s ability to pursue defen- 
dants jointly and severally to so compel 
such direct or indirect cleanup creates a 
joint obligation that can be severally en- 
forced. This joint obligation gives rise to 
private contribution rights as a matter of 
common law and equity.*© 

Recognition of private contribution 
rights of action for both reimbursed state- 
incurred, and privately incurred, response 
costs is consistent with the clear intent of 
Ch. 403 and its goal of encouraging volun- 
tary compliance to achieve the environ- 
mental purposes of the statute.37 
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lution to land use regulation and ad- 
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Mary F. Smallwood, editor. 


The sound and logical conclusion must. 


be to recognize that rights of contribution 
exist among multiple violators whose ac- 
tions have resulted in pollution, and apply 
to both publicly and privately incurred re- 
sponse costs. 


-Conclusion 


Persons liable for specific violations of 
state hazardous waste regulations are pre- 
sumed strictly jointly and severally liable 
for state incurred cleanup costs, costs of 
enforcement, and for indivisible damages 
to the environment. This joint obligation 
gives rise to common law contribution for 
such damages among jointly liable pollut- 
ers. Unless causal divisibility of environ- 
mental damages can be demonstrated, or 
equity dictates some other reasonable fac- 
tual basis for apportioning the liability, each 
party’s fair share will always be equal to 
the other parties’ fair share. Ch. 403 does 
not expressly authorize state courts, as CER- 
CLA does the federal courts, to use equi- 
table principles to provide relief from a de- 
fendant’s presumed joint and several liabil- 
ity, but the Florida courts have the same 
authority to “do equity.” While Ch. 403 
creates no new private rights to contribu- 
tion for reimbursement of cleanup costs 
paid to the state or for privately incurred 
cleanup costs, such rights exist as a matter 
of common law and principles of equity 
arising out of the joint and several obliga- 
tion imposed by statute for pollution re- 
sulting from violations of Ch. 403. 


142 U.S.C.A. 9601 et seq. (1983 and West 
Supp. 1987) (amended October 17, 1986; by Pub- 
lic Law #99-499, 100 Stat. 1613, the “SARA” 
amendments). 

2 See generally, U.S. v. Chem-Dyne Corp., 
572 F. Supp. 802 (S.D. Ohio 1983). 

3 CERCLA 101(32); 42 U.S.C.A. 9601(32). 

4 See CERCLA 107(a), 42 U.S.C. 9607(a) 
(1983 and Supp. 1987). See Note, Joint and Sev- 
eral Liability Under Superfund: The Plight of 
the Small Volume Hazardous Waste Contribu- 
tor, 31 WAYNE L. REV. 1057 (1985); Note, Envi- 
ronmental Law — Joint and Several Liability 
Under CERCLA — United States v. Chem-Dyne 
Corp., 572 F.2d 802 (S.D. Ohio 1983), 57 Tem- 
PLE LAW QUARTERLY 885 (1984). 

SCERCLA 113(f); 42 U.S.C.A. 9613(f) (as 
amended by SARA 113, 100 Stat. 1647). 

6 See n. 4. 

7 Holton v. H.J. Wilson, 482 So.2d 341,343 
(Fla. 1986); Love v. Gibson, 2 Fla. 598 (Fla. 
1849); Lopez v. Lopez, 90 So.2d 456 (Fla. 1956). 

8 Star. 768.31 (1985). 

9 Lincenberg v. Issen, 318 So.2d 386, 388 (Fla. 
1975). 

10 Td. at 391. 

Fra. Stat. 768.31(2)(a) (1985). 

12 Gunn v. Robles, 100 Fla. 816, 130 So. 463 
(1930); Flanders v. Georgia S. and F. Railway 
RY. Co., 68 Fla. 479, 67 So. 68 (1914); Smitz 
v. Wright, 64 Fla. 405, 60 So. 225 (1912); G.A.C. 


=) THE FLORIDA BAR JOURNAL/FEBRUARY 1988 


Commercial Corp. v. Wilson, 271 F. Supp. 242 
(S.D. N.Y. 1967); Kinzel v. City of North Mi- 


ami, 212 So.2d 327 (Fla. 3d D.C.A. 1968). 


13 See n. 7. 

'4 Love v. Gibson, 2 Fla. 598 (Fla. 1849); 
Greer v. Workman, 203 So.2d 665, 668 (Fla. 
4th D.C.A. 1967); Vanstone v. Whitelaw, 196 
So.2d 425 (Fla. 1967) 

'S Love v. Gibson, 2 Fla. 598 (Fla. 1849); 
Lopez v. Lopez, 90 So.2d 456(Fla. 1956). 

Id. 

17 See Lincenberg v. Issen, 318 So.2d at 391. 

18 See Fra. Stat. 768.31(3) (1985); Fra. Stat. 
403.141(2) (1985). 

19 See Alderman v. Pulister, 156 Fla. 731, 24 
So.2d 527 (1945); Fira. R. Civ. P. 1.210; Fra. R. 
Civ. P. 1.140(b). 

20 Fra. Stat. §403.141(2) (1985). 

21 See FLa. Stat. 768.31(1)(a) and 403.141(2) 
(1985). 

22 See U.S. v. Chem-Dyne Corp., .572 F. 
Supp. 802, 808 (S.D. Ohio 1983); U.S. v. Mi- 
ami Drum Service, Inc., 25 ERC 1469, 1474 
(S.D. Fla. 1986). 

23See U.S. v. Sanchez, 520 F.Supp. 1038 
(S.D. Fla. 1981); see also Florida State Board 
Architecture v. Seymour, 62 So.2d I (Fla. 1953) 
and U.S. v. Lanbert, 589 F.Supp. 366 (S.D. Fla. 
1984). 

24 Fra. Stat. §403.141(2) (1985). 

25 Fra. Stat. 403.141(2). In an administrative 


‘decision, the Department of Environmental Regu- 


lation held that §403.141(2) apportions liability 
only for damages and is inapplicable to actions 
for injunctive relief, i.e., cleanup. See State of 
Florida Department of Environmental Regulation 
tion v. K&F Services, Inc.. DOAH Case Nos. 
85-2669, 2812 (Sept. 26, 1986) (presently on ap- 
peal to the First District Court of Appeal). 

26 See, Standard Phosphate Co. v. Lumn, 66 
Fla. 429 (1913). 

27 See, n. 20., U.S. v. Miami Drum Services, 
Inc., 25 ERC, at 1475, footnote 6; U.S. v. South 
Carolina Recycling and Disposal, Inc. 20 ERC 
1756(D.S.C. 1984). 

2% See U.S. v. Stringfellow, 20 ERC 1905, 
1910 (C.D. Cal. 1984); U.S. v. A&F Materials, 
578 F. Supp. 1249 (S.D. Ill. 1984); U.S. v. Mi- 
ami Drum, 25 ERC at 1474-75. 

29 The factors used by the federal courts, 
known as the “Gore amendments,” include: 

(1) the ability of the parties to demonstrate 
that their contribution to the contamination can 
be distinguished; 

(2) the amount of hazardous waste involved; 

(3) the degree of toxicity of the hazardous 
waste involved; 

(4) the degree of involvement by the parties 
in the acts causing the contamination; 

(5) the degree of care exercised by the parties 
with respect to the management of the hazard- 
ous waste, taking into account the characteris- 


- tics of.the waste, and; 


(6) the degree of cooperation by the parties 
with governmental officials to prevent any harm 
to the public health or environment. 

30 CERCLA 113(f)(1) (1986). 

31 Seen. 7. 

32 CERCLA 113(f)(1986). 

33 See §403.727(4) (1985). 

34 Fra. Stat. §403.021(5), 403.021(7) and 
403.061(16) (1985). 

35 Fra. Stat. §403.121, 403.131, and 403.727(2) 
and (3) (1985). 

36 Seen. 7, 14, 15. 

37 See n. 34. 


| 
| 
| 


Media and 
Communications Law 


Florida’s Excursion into the Realm of 


Cable Television Franchising 


Application of the Franchising 
Criteria 

Implementation of the criteria set forth 
in Section 2 of Ch. 87-62 may be accom- 
plished by listening and studying; by which 
the franchising authority can test each of 
the criteria while at the same time gener- 
ate a legislative record for any future chal- 
lenge to its ultimate decision. 

@ Listen to those Directly Affected 

One of the most significant parts of the 
statute is that it requires the franchising 
authority to consider these criteria at a pub- 
lic hearing.! This requirement means that 
the public — citizens and cable operators 
alike — must have the opportunity to par- 
ticipate in the entire franchising process. 
This participation may include written sub- 
missions, but at a minimum, the franchising 
authority must provide the public the op- 
portunity to present its views at a properly 
noticed public hearing. 

Particularly, the franchising authority 
needs the public’s input before it can de- 
termine any of the criteria. For example, 
as to the public need for an additional fran- 
chise, the testimony may relate to the qual- 
ity of existing service, including picture qual- 
ity, experience with outages and respon- 
siveness to service requests.It may extend 
to the available diversity of programming, 
subscriber rates and the availability of an- 
cillary services. The existing cable operator 
and the applicant, on the other hand, may 
desire to present evidence as to the serv- 
ices which they provide or intend to provide 
to the community, e.g., access channels and 
local studios, as well as the technical qual- 
ity of their systems. 


Part II 


by Terry S. Bienstock and James C. Cunningham, Jr. 


© Utilize Available Expertise to Study the 
Issues 

To apply the criteria contained in Sec- 
tion 2, the franchising authority must also 
pull information from public records and 
assimilate other facts. For this endeavor, 
the franchising authority will have to con- 
duct some sort of study. The study may 
be done internally, using the franchising 
authority’s various departments, e.g., ca- 
ble television, water and sewage, building 
and zoning, etc., as the source of the nec- 
essary information. 

As a complement or instead, the fran- 
chising authority may engage an independ- 
ent expert or consultant to develop the facts 
that pertain to each criterion. Engaging an 
expert to conduct an independent study 
in this very technical field will preserve the 
franchising authority’s own limited re- 
sources. However, an independent expert 
is most helpful, if not necessary, when the 
study is to consider an application by a 
second or even third cable operator to over- 
build the existing cable system.” Also, most 
franchising authorities do not have a full- 
time cable television coordinator and, there- 
fore, do not have the expertise required 
to develop some of the facts which they 
must consider under Section 2. In order 
to maintain a detached neutral posture and 
to ensure that all ramifications are explored 
in the franchising process, even those fran- 
chising authorities which do have full-time 
cable television coordinators have routinely 
sought independent expert advice. 

This type of study will help the franchis- 
ing authority project the “economic impact 
upon private property within the franchise 
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area,” including property owned by the ex- 
isting cable operator. For example, is the 
property value of the landowner increased 
due to the availability of cable television? 
Will the property be damaged by digging 
up backyards to again lay cable? Will the 
overbuild endure? Will the current opera- 
tor’s system be significantly devalued? Will 
existing service be interrupted by damage 
to the cable already in place? In a report 
to the Board of County Commissions of 
Dade County, Touche Ross concluded that 
during an installation of cable television 
equipment, personal property will indeed 
be disrupted, that lawns and gardens will 
be damaged and will have to be restored 
and that existing cable will be cut and dam- 
aged and service interrupted.‘ It also con- 
cluded that there may be unauthorized use 
of existing cable drops.5 

It will also help the franchising author- 
ity gauge the present capacity of the rights- 
of-way and give an indication of the pre- 
sent and future use of the rights-of-way. 
For example, in Dade County, Touche 
Ross was able to tell Dade County that 
over one-half of the poles in the county 
could not presently physically accommo- 
date another cable; instead, over one-half 
of the poles would have to be modified in 
some way.® It was also able to advise the 
county that because of existing use and ex- 
pected future use of its underground rights- 
of-way, installation of an additional cable 
system would necessitate possibly tearing 
up the sidewalks or trenching the streets 
and roadways.’ 

An independent study could also give 
the franchising authority some idea as to 


the potential disruption to existing users 
of the rights-of-way and the inconvenience 
to the public. Again, using the recent re- 
port to Dade County as an example, 
Touche Ross was able to report to the 
county that it may need additional space in 
the public rights-of-way in the future for 
governmental uses.* 

Finally, an independent study will help 
the franchising authority determine the fi- 
nancial ability of the franchise applicant 
to complete the construction of its system 
and to perform over the long run. Although 
it has been argued by those seeking to over- 
build an existing cable system that they 
have a constitutional right to construct an 
additional cable system even though sev- 
eral nationwide studies have shown that 
overbuilds are not financially viable,° if by 
losing money and becoming unable to fi- 
nancially perform the new operator is 
forced to abandon its system, the unneces- 
sary impact on the public rights-of-way are 
apparent and significant. There would be 
a duplicate cable plant in the public’s rights- 
of-ways occupying space that could be used 
by another person, or the community will 
be forced to undergo the cost and disrup- 
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tion of removing the duplicate plant from 
the ground. In sum, expert advice will as- 
sist the franchising authority in forecasting 
whether the applicant has the necessary fi- 
nancial resources and whether the commu- 
nity has the economic demand to support 
a cable overbuild.!° 

No matter which of the alternatives the 
franchising authority chooses to use — in- 
ternal research or independent study — the 
franchising authority must recognize that 
it must have concrete evidence to support 
its ultimate determination. Otherwise, its 
decision will be significantly more suscep- 
tible to judicial challenge. 


The Terms upon Which the 
Franchise may be Granted — 
Notions of Equal Protection 

Section 3 of Ch. 87-62 deals with the 
general nature of the terms upon which 
an additional franchise may be granted. 
This section specifically prohibits a fran- 
chising authority from granting any over- 
lapping franchise “on terms or conditions 
more favorable or less burdensome” than 
those of an existing franchise. This prohi- 
bition reflects the legislature’s attempt to 
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ensure that all cable operators doing busi- 
ness in the franchise area compete on a 
“level playing field.” In effect, this section 
provides Florida’s “equal protection” for 
all cable operators. But the provisions of 
the act must be considered in light of the 
duties imposed under the equal protection 
clause of the 14th amendment to the Con- 
stitution of the United States,!! as well as 
those imposed by the first amendment. 

Simply, this section means that when an 
area is already served by an operator and 
another operator seeks to serve the same 
area or in some way overlap the existing 
operator, that second operator’s franchise 
may not be more economically advanta- 
geous, facially or as applied, than the first 
operator’s franchise. In practice, in those 
areas in which the franchises overlap, the 
construction requirements, service require- 
ments, access channel requirements, etc., 
must be the same. Any material variation 
in favor of the second operator will be a 
violation of Section 3. 

The level playing field concept results 
from the nature of cable television fran- 
chising. Historically, franchising authorities 
have attempted to ensure that all citizens 
within the franchise area are provided ca- 
ble service. This meant that areas which 
are less affluent or less dense also had to 
be served, even though these areas were 
less economically viable for the cable op- 
erator. The higher cost of serving these ar- 
eas, however, could be spread out by the 
operator over its entire cable operation. 
With the recent advent of additional cable 
operators seeking to serve only dense or 
more affluent portions of the entire fran- 
chise area, the second operator enjoys a 
greater financial and competitive advan- 
tage over the first operator because it is 
able to eliminate the high cost associated 
with serving the entire city or county. Thus 
the second operator’s cable subscriber rates 
could be less than the subscriber rates which 
the first operator is able to charge, while 
keeping the same profit margin. Congress 
recognized the problem, but only partially 
limited its impact by enacting Section 
541(a)(3) of the cable act, which prohibits 
“redlining.”!2 

It is this type of disparate treatment often 
sought by applicants for additional cable 
systems that caused the Florida Legisla- 
ture to enact Section 3. Although prior to 
enactment, the encumbent operator had a 
cognizable claim against the franchising 
authority for any unequal protection of the 
law, Florida has now eliminated any un- 
certainty in the application by courts of 
the Equal Protection Clause. 


| 

| 

| 

| 

{ 
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The requirements of Section 3 should 
clearly meet the demands of the equal pro- 
tection clause which prohibits the disparate 
treatment of similarly situated persons. 
Once a statute is enacted, “the equal pro- 
tection clause allows governmental bodies 
wide latitude in enacting social and eco- 
nomic legislation; the federal courts do not 
sit as arbiters of the wisdom or utility of 
these laws.”!3 Only if the government’s ac- 
tions “infringe on fundamental rights or 
employ suspect classifications” will the 
courts employ a stricter standard. In ab- 
sence of such infringement, the legislation 


tional or that the businesses are significantly 
different. This argument, however, would 
fly in the face of the facts. It is perfectly 
rational for the legislature to decide that 
companies which provide the same serv- 
ices, by the same means, to the same audi- 
ence, with grants of authority from the 
same governmental body and which use 
the same rights-of-way, are similarly situ- 
ated. Even though a court may disagree 
with the legislature’s conclusions, it would 
be bound to uphold the statute on the ra- 
tional basis test.!7 Franchising authorities 
are now clearly put on notice that the grant- 


The ultimate resolution of the question may turn on whether 
the cable television viewer’s first amendment rights and not the 
cable operator’s rights are paramount. The resolution may also 

turn on how the overlapping area is ultimately defined 


is presumed to be “rationally related to a 
legitimate state interest.”!4 

The 11th Circuit recently dealt with simi- 
lar issues in Alamo Rent-A-Car v. Sarasota- 
Manatee Airport Authority, 825 F.2d 367 
(11th Cir. 1987). In Alamo, the airport 
authority treated two businesses differently 
based on whether they were hotel and mo- 
tel courtesy vehicles or off-airport car rental 
companies’ courtesy vehicles. Alamo, an 
off-airport car rental company, claimed 
that the user fee violated the equal protec- 
tion clause of the U.S. Constitution. The 
11th Circuit said that differences in the type 
of business conducted could justify differ- 
ent treatment. It then said that even if the 
companies were similarly situated, “the 
Authority’s scheme of user fees does not 
lack a rational basis and is not a ‘wholly 
arbitrary act.’”!5 The court noted that in 
an equal protection analysis, the relevant 
inquiry is “not whether the legislation will 
in fact further its articulated purposes, but 
rather whether the legislature could ration- 
ally have concluded that the purposes 
would be achieved.”!® 

Section 3 should satisfy any equal pro- 
tection claim. The legislature has made a 
rational determination that incumbent ca- 
ble operators and new franchisees are simi- 
lar businesses. Having made that determi- 
nation, any equal protection challenge to 
the statute would have to be based on the 
argument that the classification is not ra- 


ing of franchises to similarly situated com- 
panies containing materially different terms 
could violate Section 3 of Ch. 87-62, as 
well as the equal protection clause. 

This is not to say that no terms of rival 
franchises may differ. As with Section 2, 
Section 3 will also be tested for constitu- 
tionality on the basis of how it is applied 
by the franchising authority. For exam- 
ple, Section 3 requires that the same burden 
be placed on both franchisees in an over- 
lapping franchise area. When a franchise 
applicant has applied to serve an area less 
than the territory served by the current fran- 
chisee but which overlaps the current fran- 
chisee’s service area, may the franchise 
authority require the new franchisee to 
serve the same service area as the existing 
franchise? This question will certainly arise 
in the context of applicants who want only 
to serve a limited area contained within 
the franchise area served by the current 
operator. The ultimate resolution of the 
question may turn on whether the cable 
television viewer’s first amendment rights 
and not the cable operator’s rights are para- 
mount.!8 The resolution of the question 
may also turn on how the overlapping area 
is ultimately defined. In either case, the only 
way to defend an equal protection claim 
successfully is to generate a legislative re- 
cord on why different franchises were 
awarded on different terms. 

Applying this provision may raise other 


questions. Namely, in a case in which there 
is already more than one overlapping fran- 
chise and each of these franchises has dif- 
ferent terms, which franchise does the fran- 
chising authority consider in order to de- 
termine whether the new franchise is less 
burdensome? The answer may be in the 
statute itself which says the new franchise 
may not be less burdensome than “any” 
of the existing franchises. This would sug- 
gest that the most stringent terms of all 
the existing franchises would have to be 
made a part of the new franchise. The new 
franchisee should certainly consider 
whether this scheme would violate its equal 
protection rights as applied.!9 

The application of this clause may also 
be questioned when an application is filed 
for an area which covers a territory larger 
than the area which it overlaps. The ques- 
tion is whether the terms and conditions 
of the overlap part of the franchise terri- 
tory apply to all the territory of the new 
franchise. Or, does Section 3 only apply 
to the overlapping portion of the franchise 
area, thereby permitting different terms to 
apply to the remainder of the franchise 
area? 

Furthermore, one may question whether 
Section 5 of the act — permitting a fran- 
chising authority to award a franchise to 
a new franchisee with terms and conditions 
in addition to those of any existing fran- 
chise — is constitutional.”° The same equal 
protection argument which was made in 
favor of the constitutionality of Section 3 
applies to the language of Section 5. This 
argument would only be made when the 
additional terms and conditions are more 
burdensome, which, in fact, they may not 
be. 

But assuming that Section 5 treats simi- 
larly situated persons differently, there may 
be a rational basis for permitting a fran- 
chising authority to impose other additional 
terms in a new franchise. Section 5 would 
appear to be the legislature’s recognition 
that changes in technology and changes in 
the law may support different franchise 
terms and conditions. As long as there is 
a rational basis for the differences, equal 
protection will not be offended. In any 
event, Section 5 is permissive so that the 
franchising authority may choose not to 
impose additional terms. A facial constitu- 
tional challenge is, therefore, unlikely to 
warrant much concern. 

Finally, in order to ensure that all resi- 
dents have cable service made available to 
them, the legislature provided for an ex- 
ception to Section 3. In Section 4, the leg- 
islature stated that if an area is not actu- 
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ally being served by the existing operator, 
then the Section 3 prohibitions do not ap- 
ply.2! The concept for the exception seems 
obvious: the area is not being served; there- 
fore, any new franchisee and existing franchi- 
see will be on a level playing field. How- 
ever, although Section 4 may be constitu- 
tional on its face, it may not withstand con- 
stitutional scrutiny as applied. It may be 
presumed that the legislature enacted Sec- 
tion 4 under the assumption that the whole 
franchise area was already at least partially 
developed. But another scenario is possi- 
ble. For example, it is possible that an incum- 
bent operator’s franchise has territory 
within it which has never been developed. 
Consequently, that operator cannot meet 
the “actually being served” definition of Sec- 
tion 4. In other words, in order to serve 
this area, the incumbent operator has to 
do more than connect the home to the ca- 
ble plant; he must construct the area by 
laying cable. A new cable operator then 
applies to serve only the undeveloped ter- 
ritory, thereby creating overlapping fran- 
chises. Reading Sections 3 and 4 together, 
is the franchising authority required to im- 
pose the same franchise requirements on 
the new operator as were imposed on the 
incumbent operator because the franchises 
overlap? Or, may the franchising author- 
ity grant the new franchise on more ad- 
vantageous terms than the original fran- 
chise? May the franchising authority grant 
a franchise for only the undeveloped area 
or must the franchise be granted for the 
entire territory covered by the incumbent 
operator’s franchise? These issues certainly 
remain unanswered by Section 4.22 


Conclusion 

Ch. 87-62 is consistent with the terms 
of the cable act and codifies the require- 
ments of Preferred. The uniformity of fran- 
chising criteria will aid the cable operators 
and help insulate the franchising author- 
ity from suits challenging its decisions. Un- 
til the contours of first amendment protec- 
tion of cable are defined, however, no fran- 
chising authority is absolutely safe from 
being sued. However, the arguments made 
in this article suggest sound defenses to 
these challenges. Although the franchising 
authorities are likewise safe from equal pro- 
tection challenges, we believe that the stat- 
ute will withstand constitutional scrutiny 
on this basis as well. 5) 


! Ch. 87-62, §2. 

2 An overbuild occurs when at least two ca- 
ble operators have been awarded franchises for 
the same geographical area, and each of them 
lays duplicate plants in the rights-of-way. In the 


true overbuild, both operators compete head to 
head for all the customers in the franchise area. 
The overbuild is different from “cherry-picking” 
or “cream-skimming,” which are partial over- 
builds of only dense and affluent areas. 

>On April 28, 1987, the Dade County Board 
of County Commissioners authorized an inde- 
pendent study and the national accounting firm 
of Touche Ross & Co., was engaged. Touche 
Ross submitted its report to the county on Oc- 
tober 7, 1987. Hillsborough County, Florida, has 
also recently engaged an independent consult- 
ant on pending franchise applications. 

4Toucne Ross, REPORT ON OVERLAPPING 
CABLE FRANCHISE STuDY, METRO-DabDE, p. 44 (Oc- 
tober 7, 1987). 

5 Id. 

6 Id. at pp. 1, 2, 16. 

7 Id. at p. 18. 

8 Id. 

9 Malarkey-Taylor Research, Economic 
Analysis of Cable System Overbuilds, January, 
1987; Touche Ross, Financial Analysis of Po- 
tential Additional Cable Television Franchise 
Awards, Sacramento, Cal., July 30, 1986, Touche 
Ross & Co., Financial and Economic Analy- 
sis of the Cable Television Permit Policy of the 
City and County of Denver, January 20, 1984. 
Booz Allen Analysis of Overlapping Franchises, 
Overbuilding and Dividing Urban Markets in 
the CATV Industry, October 9, 1979: John M. 
Mansell, Paul Kagan Associates, Inc., Overbuild 
Competition in Cable TV. 

10 The cost of such a study does not have to 
be borne by the franchising authority and may 
be passed to the applicant as part of the fran- 
chise review process, if so provided in the fran- 
chise ordinance. See, e.g., Code of City of Pem- 
broke Pines, Florida, Ch. 112. 

! U.S. Const., amend. XIV, §1. 

12“In awarding a franchise or franchises, a 
franchising authority shall assure that access to 
cable service is not denied to any group of po- 
tential residential cable subscribers because of 
the income of the residents of the local area in 
which such group resides.”47 U.S.C. §541(a)(3). 

13825 F.2d 367, 370 (11th Cir. 1987) (quot- 
ing Minnesota v. Clover Leaf Creamery Co., 
449 U.S. 456, 469 (1981)). See Plyler v. Doe, 
1025 S.Ct. 2382 (1982), in which the Supreme 
Court recognized that the determination of what 
is different and what is the same rests with the 
states’ legislatures. 

The strict scrutiny test would probably be in- 
applicable to this statute because this section 
of the statute contemplates that the additional 
franchise is granted. Therefore, the applicant is 


not being denied any fundamental first amend- | 


ment rights. 

14 Alamo Rent-A-Car, 825 F.2d at 370. 

15 Td. at 370-71. The applicability of the equal 
protection clause to cable television franchising 
was recognized in the Three Rivers case, supra. 
at n. 18. In that case, the plaintiff alleged that 
one franchise applicant had been given special 
treatment over another franchise applicant dur- 
ing the process of awarding the franchise. Rec- 
ognizing an equal protection claim, the court 
said that a facially neutral law may deny equal 
protection as applied. 502 F.Supp. at 1133. See 
also Teleprompter of Erie, Inc.v. City of Erie, 
567 F.Supp. 1277 (W.D. Pa. 1983). 

16 $25 F.2d at 372 (citing Clover Leaf Cream- 
ery, 449 U.S. at 469). 

17 See Alamo Rent-A-Car, 825 F.2d 367 (11th 
Cir. 1987), at n.54. 
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18 See generally Red Lion Broadcasting Co., 
Inc. v. Federal Communications Commission, 
395 U.S. 367 (1986). 

19 See Three Rivers, at n. 18. 

20 Section 5 states: “(5) Nothing in this sec- 
tion shall be construed to prevent any munici- 
pality or county considering the approval of an 
additional cable service franchise in all or any 
part of the area of such municipality or county 
from imposing additional terms and conditions 
upon the granting of such franchise as such mu- 
nicipality or county shall in its sole discretion 
deem necessary or appropriate.” 

21 Section 4 states: “(4) The provisions of sub- 
section (3) shall not apply when the area in which 
the overlapping franchise is being sought is not 
actually being served by any existing cable serv- 
ice provider holding a franchise for such area. The 
provisions of subsection (2) shall apply to the 
provisions of subsections (4) and (5). As used 
in this subsection, the term ‘actually being served’ 
means that cable service is actually available to 
subscribers to such extent that the only act re- 
maining in order to provide cable service is the 
physical connection to the individual subscriber 
location as of 15 days prior to any subsequent 
application for a franchise.” 

221It would make the most sense, however, 
that if the original franchise was for a certain 
area, any additional franchise must be for at 
least that area. Otherwise it would create a less 
burdensome franchise in general for the second 
operator in violation of Section 3. 
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Workers’ Compensation Law 


Is Florida Recognizing 


Heart disease accounts for over one-third 
of all deaths in the United States.! Smok- 
ing, hypertension, and elevated serum cho- 
lesterol are the major risk factors which lead 
to a heart attack.2 Workers’ compensation 
courts attempt to distinguish those heart at- 
tacks caused by work activity from those 
due to pre-existing conditions or nonindus- 
trial causes. In making this distinction, Flor- 
ida courts have established guidelines for 
determining compensability. Those guide- 
lines seem to be evolving in favor of broad- 
ened coverage. However, a thorough analy- 
sis of cases in this area is hampered because 
of limited factual findings at the trial level 
and the appellate courts’ failure to set forth 
relevant facts in their opinions. 

Florida law historically has recognized 
the compensability of cardiopulmonary in- 
juries. In the landmark case of Victor Wine 
& Liquor, Inc. v. Beasley, 141 So.2d 581 
(Fla. 1962), the Florida Supreme Court held 
that heart attacks are compensable only 
when they are caused by unusual physical 
strain, overexertion, or impact. See, for 
example, Richard E. Mosca & Co., Inc. v. 
Mosca, 362 So.2d 1340 (Fla. 1978); Silvera 
v. Miami Wholesale Grocery, Inc., 400 
So.2d 439 (Fla. 1981). To prevent workers’ 
compensation from being turned into gen- 
eral health insurance, the Victor Wine court 
wisely established a compensability thresh- 
old to ensure that only work-related heart 
attacks are found compensable. 

Generally, there are two standards by 
which a heart attack may be compensable 
under the Florida Workers’ Compensation 
Act. Popiel v. Broward County School 
Board, 432 So.2d 1374, 1375 (Fla. lst DCA 
1983). First, if an employee suffers a heart 
attack and has a pre-existing, nondisabling 
heart disease, Victor Wine requires a show- 
ing that the heart attack was caused by an 
unusual and nonroutine physical strain or 
overexertion (the “unusual strain” stan- 
dard.) Second, if an employee suffers a 
heart attack following a work-related acci- 


Heart Attacks: 


dent, only a showing of a causal relation- 
ship between the accident and the heart 
‘attack is necessary (the “accident related” 
standard). The Florida Supreme Court con- 
sistently has held that job-related emotional 
strain alone cannot sustain compensability 
of a heart attack even if causally substan- 
tiated by medical testimony. Mosca, supra. 
However, in recent years, the First District 
Court of Appeal has found compensabil- 
ity under Victor Wine when an emotional 
event combined with a slight physical ex- 
ertion to produce a heart attack. 

In Ivy H. Smith Co. v. Kates, 395 So.2d 
263 (Fla. Ist DCA 1981), aco-worker threw 
a vine at the employee and yelled “snake.” 
In fear, the employee jumped up and ran 
a short distance (25-30 feet) before collaps- 
ing with a heart attack. This was held to con- 
stitute an identifiable physical exertion 
greater than that required of the claimant 
as a laborer on the job site. The medical tes- 
timony established that stress due to fright 
along with the physical activity of running 
caused the heart attack. Thus, the court 
found the employee had a compensable 
heart attack. 

Given the decisions in the last five to 
seven years, it appears that the significance 
of the physical component of the “unusual 
strain” standard may be diminishing. One 
reason may be advances in science that 
allow determinations of causation with 
more certainty than in the past. Advances 
in medical technology may not provide 
courts with the ability to determine causal 
relationships when mental stresses result in 
body dysfunctions even in the absence of 
significant precipitating physical strain or 
impact. Champion v. Gray, 478 So.2d 17, 
22 (Fla. 1985); McLoughlin v. O‘Brian, 2 
A.L.R. 298,301 (1982). 

The Florida Supreme Court advanced 
the conceptual break from the Victor Wine 
framework in Silvera v. Miami Wholesale 
Grocery, Inc., 400 So.2d 439 (Fla. 1981). In 
Silvera, a sales representative who had on 
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Expanded Compensability? 


by Robert L. Dietz and Brian B. Bolton 


occasion assisted in loading merchandise, 
helped load a large order the day before his 
heart attack. A dispute arose the next day 
over the delivery. While trying to resolve 
the problem with the delivery, the claimant 
began complaining of chest pain and col- 
lapsed a short time later. The medical tes- 
timony indicated the emotional stress, not 
the physical effort, triggered the heart 
attack. However, doctors also related the 
attack to the physical exertion of the prior 
day’s loading. The court reversed the First 
District’s denial of compensability, holding 
that physical effort need not be closely 
associated with the heart attack if causally 
related by a sequence of events. 

Justice Boyd, in his dissent, noted the dif- 
ficulty in establishing a causal relationship 
when no work-related physical activity pre- 
cipitates the heart attack. Acknowledging 
the departure from past case law, he 
explained that the testimony did not link 
the heart attack to any specific physical activ- 
ity. In addition, the heart attack could have 
resulted from any number of factors, such 
as obesity, smoking or stress. 

Justice Alderman, also dissenting, noted 
that the events took place over two days, 
and the testimony did not relate the heart 
attack to any specific physical effort. This 
observation correctly recognized the need 
for a temporal relationship to establish a 
causal relationship under either standard of 
compensability. Justice Alderman indicated 
that a temporal relationship between the 
physical activity and the heart attack would 
have supported compensability under Vic- 
tor Wine. The dissenting opinions are 
persuasive due to their adherence to the 
conceptual framework of Victor Wine. 

The temporal relationship issue is exem- 
plified in Popiel v. Broward County School 
Board, 432 So.2d 1374 (Fla. Ist DCA 1983). 
In Popiel, the court reversed the deputy com- 
missioner’s denial of compensability based 
on Victor Wine, holding that the employee’s 
fatal heart attack was causally related to a 


robbery in which the assailant pulled a gold 
necklace from the decedent’s neck, commit- 
ted while the decedent was ona work- 
related trip. The medical examiner could 
find no evidence of internal or external physi- 
cal trauma to the neck area. However, the 
medical examiner did testify that the emo- 
tional shock from the robbery caused the 
decedent’s heart attack and death one hour 
later. The death was found compensable 
because the battery was an identifiable acci- 
dent which either immediately or subse- 
quently resulted in a heart attack. See also 
Reynolds v. Whitney Tank Lines, 279 So.2d 
293 (Fla. 1973); Wallen v. Salon of Music, 
Inc., 418 So.2d 421 (Fla. Ist DCA 1982); 
Lone Star of Florida v. Rodriquez, 416 
So.2d 859 (Fla. Ist DCA 1982). 

Since there was no unusual physical 
strain or overexertion, the Popiel court was 
forced to pursue the “accident-related” stan- 
dard in order to find the case compensable. 
This required the adoption of the legal fic- 
tion that the grabbing of the necklace, even 
without internal or external trauma, con- 
stituted an accident. The court did not even 
discuss the effect of the decedent’s pre- 
existing congenital heart defect. 

Numerous cases have discussed and re- 
jected claims of compensable heart attacks 
because the heart attacks were precipitated 
by emotional stress alone. City of Miami 
v. Rosenberg, 396 So.2d 163 (Fla. 1981); 
City of Opa Locka v. Quinlan, 451 So.2d 
965 (Fla. Ist DCA 1984). Most of those 
cases involved a long-term stress process 
linked with identifiable cardiac risk factors 
such as cigarette smoking, high serum cho- 
lesterol levels, and high blood pressure. The 
Florida Supreme Court has ruled that 
under those circumstances and when no spe- 
cific identifiable traumatic event precipitates 
the heart attack, the claim is not compen- 
sable. Rosenberg, supra. In addition, the 
cases generally do not involve any mean- 
ingful temporal relationship between the 
heart attack and work-related stress. 

For example, in Rosenberg, the claim- 
ant began experiencing stress as a result of 
his superior’s attempts to force the claim- 
ant’s retirement. The claimant suffered a 
heart attack 8-10 months later. The claim- 
ant was not involved in any specific physi- 
cal activity with a temporal relationship to 
the heart attack. He was 69 years old, a 
smoker, and had long-standing arterioscle- 
rosis. The Florida Supreme Court reversed 
the finding of compensability, holding emo- 
tional stress alone, independent of physi- 
cal activity, is insufficient to determine a 
causal relationship to the work place. 

In contrast to Rosenberg (“unusual 


strain” case), Popiel (“accident-related” 
case) involved a temporal relationship but 
no physical activity. Perhaps the distinction 
may be that the stress in Popiel was so com- 
pressed in time as to exclude intervening 
causes while in Rosenberg, the interval was 
long enough to include multiple risk factors. 

In 1985, the First District suggested a fur- 
ther narrowing in the application of Victor 
Wine. In Citrus Central, Inc. v. Gardner, 
466 So.2d 369 (Fla. Ist DCA 1985), the 
claimant worked as a forklift operator for 
a sheetmetal fabricator. While involved in 
routine production line activities, the claim- 
ant began experiencing sharp chest pains 
while banding sheetmetal. He had not felt 
well for approximately five hours before the 
onset of the sharp chest pains. The emer- 
gency room doctor diagnosed “a coronary 
artery spasm, related to the stressful situ- 
ation of relieving the production line work- 
ers.” 466 So.2d at 370. The treating cardi- 
ologist diagnosed musculoskeletal chest 
pain, but had no opinion as to a causal 
relationship between the pain and the claim- 
ant’s employment, because no employment 
history was taken. 

The court found competent substantial 
evidence, even in light of the conflicting « aedi- 
cal testimony of the cardiologist, to affirm 
the deputy commissioner’s order finding the 
coronary artery spasm was compensable. 

The employer/ carrier argued in Gardner 
that coronary artery spasm requires appli- 
cation of the Victor Wine test for compen- 
sability. However, the court specifically 
refused to apply Victor Wine, and also 
found no requirement for a literal accident. 


Since Gardner suffered a coronary artery spasm, 
not a heart attack, there is no requirement of non- 
routine physical exertion. There is also no require- 
ment [that] it be shown that Gardner’s injury was 
“preceded by some incident, such as a slip, fall or 
blow.” 


466 So.2d at 370. 

We are then faced with a situation in 
which the claimant’s heart injury was 
caused neither by an unusual strain nor an 
accident. The court has apparently created 
a new category of compensable heart inju- 
ries. Coronary artery spasm becomes com- 
pensable if it happens at work. Such a hold- 
ing would establish new precedent never 
before recognized by the courts. It would 
set apart one type of cardiopulmonary fail- 
ure and give it automatic compensability 
without any other consideration. This 
obviously is not what the court intended. 

Consider the consequences if the coro- 
nary artery spasm results in a heart attack. 
Certainly if the spasm is compensable, then 
the heart attack would likewise be compen- 
sable. Because all jobs have some degree of 
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stress, we then have compensable heart 
attacks just because they happen at work. 
Such a result is an extension of workers’ com- 
pensation coverage into general health 
insurance. 

If the courts do not want to burden 
industry with the cost of personal health 
problems, then they should carefully follow 
the conceptual framework of the two previ- 
ously stated standards for compensable 
heart attacks. If they wish to set out a new 
standard, taking into consideration the 
advancements in medical technology and 
diagnostics, then it must be carefully 
drafted. In either case, the court must spe- 
cifically evaluate and discuss in the opin- 
ion the relevant risk factors as they may 
relate to causation. Failure to do so results 
in cases with little precedential value. 9 


'Gotto, Alpha Blockage and Coronary 
Heart Disease Risk Reduction, 82 A.3.OF 
MEDICINE I! (1/5/87). 


2 Id. 
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Family Law 


Performance Agreements and the Termination of 
Parental Rights: Recent Trends in Florida Law 


American jurisprudence has long recog- 
nized a parent’s fundamental liberty inter- 
est in the parent-child relationship.! The 
termination of parental rights as a sanc- 
tion for the abuse, abandonment or ne- 
glect of achild has been the subject of exten- 
sive debate by both courts and legislatures. 
Due to the fundamental rights at issue, 
these institutions have been concerned with 
providing every protection to parents in- 
volved in proceedings which may result in 
the termination of parental rights. These 
same institutions have also had to balance 
the need for adequate safeguards for par- 
ents with the need to expedite termination 
in cases in which adoption by another fam- 
ily is in the best interests of the child. 

A performance agreement is one of the 
most important safeguards provided for un- 
der Florida law. F.S. Ch. 39 (1987) man- 
dates that a performance agreement be en- 
tered into when a child is removed from 
parental custody and placed in foster care.? 
A performance agreement outlines, in writ- 
ing, the steps which parents must take to 
regain custody of their child and to avoid 
a possible termination of their parental 
rights. For instance, such an agreement 
might require that the parents receive coun- 
seling, maintain contact with their children 
and work to provide an adequate place for 
their children to live. The parents, the so- 
cial service agency involved, the child, if 


old enough, and the guardian ad litem are. 


the usual parties to the agreement. The De- 
partment of Health and Rehabilitative Serv- 
ices is most often the agency involved and 
performance agreements are drafted pri- 
marily by HRS personnel, ideally with in- 
put from the other parties to the agree- 
ment. 


by Paula A. Monopoli 


The 1987 Florida Legislature significantly 
amended F.S. Ch. 39 in response to a se- 
ries of recent Florida Supreme Court and 
district court of appeal cases which struck 
down a portion of F.S. Ch. 39 as unconsti- 
tutional. The relevant decisions and the 
most recent amendments to F.S. Ch. 39 
are the subject of this article. Those deci- 
sions and the statutory amendments reflect 
the basic tension between the critical need 
to protect children from abuse and neglect 
and the desire to protect fundamental pa- 
rental rights in the termination process. 


Statutory Section Found 
Unconstitutional 

F.S. Ch. 39 governs permanent commit- 
ment, i.e., termination of parental rights, 
in Florida. Prior to the 1987 Legislature’s 
most recent amendments, F.S. 39.41 (1)(f) 
3.b outlined the procedures for the perma- 
nent commitment of a child.3 That section 
read in pertinent part: 

(1) When any child is adjudicated by a court 
to be dependent, the court having jurisdiction 
of the child shall have the power, by order, to: 

(f) Permanently commit the child to the de- 
partment or a licensed child-placing agency will- 
ing to receive the child for subsequent adoption 
if the court finds that it is manifestly in the best 
interests of the child to do so, and: 

3. If the court finds by clear and convincing 
evidence, at the hearing applying the rules of 
evidence in use in civil cases, that: 

a. The parent or legal custodian or in the ab- 
sence of the parent or legal custodian of the child, 
the person responsible for the child’s welfare has 
abandoned the child for a period of 6 months 
or longer prior to the filing of the petition for 
permanent commitment or has abused or ne- 
glected the child; or 

b. The parent or parents of the child have 
failed, upon the expiration of a performance agree- 
ment entered into or a plan for permanent place- 
ment submitted to and approved by the court 


under s. 409.168, to comply substantially with - 
such agreement or plan. If the court finds that 
the failure to comply with the performance agree- 
ment or plan is the result of conditions beyond 
the control of the parent or parents, such fail- 
ure shall not be used as a ground for permanent 
commitment. 


The previous statute included the fol- 
lowing two routes to permanent commit- 
ment: (1) a finding of abuse, abandonment 
or neglect of a child; or (2) simply a find- 
ing that the parents had failed to comply 
substantially with a performance agree- 
ment, unless such failure were the result 
of conditions beyond their control. It was 
this latter route, which did not require a 
finding of actual harm to the child prior 
to the termination of a parent’s rights, 
which the Florida Supreme Court, the Fifth 
District Court of Appeal and the First Dis- 
trict Court of Appeal recently declared un- 
constitutional. 

In 1986, the Florida Supreme Court, the 
Fifth DCA and the First DCA reviewed 
F.S. 39.41(1)(f(3)(b) with regard to perform- 
ance agreements and the termination proc- 
ess. In In the Interest of R.W., 481 So.2d 
548 (Fla. Sth DCA 1986), affirmed, 495 
So.2d 133 (Fla. 1986), the Fifth DCA and 
the Florida Supreme Court held the 1983 
version of F.S. Ch. 39 to be unconstitu- 
tional to the extent that it allowed termi- 
nation based solely on the parents’ failure 
to comply substantially with a perform- 
ance agreement. In Jn the Interest of 
P.A.D., 498 So.2d 1342 (Fla. Ist DCA 
1986), the First DCA held the amended 
1985 version of F.S. Ch. 39 to be unconsti- 
tutional on similar grounds. 

In its initial opinion in Jn the Interest 
of R. W., at 10 F.L.W. 2162 (Fla. Sth DCA 
1985), the Fifth DCA upheld the trial 
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judge’s order of permanent commitment 
of six children based solely on their 
mother’s failure to comply substantially 
with a performance agreement under F.S. 
39.41(1)(f)(3)(b). The court found that the 
unconstitutionality of that statutory sec- 
tion was not raised below and could not, 
therefore, be considered on appeal. The sec- 
tion at issue allowed a parent’s rights to 
be terminated without a finding of abuse, 
abandonment or neglect, simply for fail- 
ure to comply substantially with the terms 
of a performance agreement. 

On rehearing in R. W., at 481 So.2d 548 
(Fla. Sth DCA 1986), the Fifth DCA com- 
pletely reversed itself stating: 

In our original opinion herein, we found that 
the issue of constitutionality of Section 
39.41(1)(f)(3)(b), Florida Statutes (1983), was not 
raised below; hence, we did not consider it. Upon 
further reflection and review of the record, we 
conclude the issue was properly preserved. In 
any event, the statute is fundamentally defec- 
tive and unjust insofar as it permits the sever- 
ance of a parent’s rights solely because of that 
parent’s failure to substantially comply with a 
performance agreement drafted by an H.R.S. 
worker, and could be reviewed on that basis 
alone. 

481 So.2d at 549. 
The Fifth DCA went on to state that 


the statute set forth no standards or guide- 
lines for performance agreements and left 
the discretion as to content to the individ- 
ual social worker. The court also found 
that the statute was a patently unconstitu- 
tional delegation of legislative power. Fi- 
nally, the Fifth DCA declared F.S. 
39.41(f)(3)(b) te be facially unconstitu- 
tional, vacated their prior opinion and 
reversed the judgment below. 

In In the Interest of R.W., 495 So.2d 
133 (Fla. 1986), the Florida Supreme Court 
affirmed the Fifth DCA’s finding that a 
portion of F.S. Ch. 39 was unconstitu- 
tional. The court made the distinction that, 
in R.W., they were dealing with perma- 
nent rather than temporary child custody. 
The court disagreed with the HRS argu- 
ment that the statute permitted permanent 
termination of the parent-child relation- 
ship based solely on the violation of a per- 
formance agreement, especially after a child 
had been declared dependent. The court 
stated that the prior dependency finding 
was not an issue in the termination pro- 
ceeding and there was no finding of aban- 
donment by the trial court. Jd. at 134. 

In R.W., the court cited a number of 
U.S. Supreme Court cases establishing the 
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parent-child relationship as a constitution- 
ally protected liberty interest.4 The Court 
also cited Santosky v. Kramer, 455 U.S. 
745 (1982), at length with regard to the vi- 
tal need for fairness in termination pro- 
ceedings given the fundamental liberty in- 
terest of natural parents in the care, cus- 
tody and management of their child. 

The court noted that the district courts 
of Florida have expressly required a show- 
ing of abandonment, abuse or neglect by 
clear and convincing evidence prior to the 
permanent termination of parental rights.5 
In fact, the court stated that it had recog- 
nized that the protection of the parent-child 
relationship was so significant that a per- 
manent termination proceeding was pres- 
ently the only civil proceeding in which in- 
digent parents were entitled to counsel.® 

While acknowledging that social work- 
ers need discretionary authority, the court 
stated that it agreed with the Fifth DCA 
that the statute set no real standards or 
guidelines for performance agreements and 
that failure to comply with such agreements 
drafted in the discretion of the social 
worker could not be the sole basis for per- 
manent termination of parents’ fundamen- 
tal right to the custody of their children. 
Thus, the court held that before parental 
rights could be permanently terminated, 
the state must show abandonment, abuse 
or neglect by clear and convincing evidence. 
Failure to comply substantially with a per- 
formance agreement, absent such a find- 
ing of abandonment, abuse or neglect, 
would not suffice to support an order of 
permanent commitment. The court con- 
cluded by affirming the lower court’s hold- 
ing that the 1983 statute was unconstitu- 
tional. 

In the wake of R. W., the First DCA sub- 
sequently declared the 1985 statute uncon- 
stitutional. In In the Interest of P.A.D.., 
498 So.2d 1342 (Fla. Ist DCA 1986), the 
First DCA reviewed a series of permanent 
commitment determinations initiated by 
HRS. In the three petitions at issue, the 
sole reason which HRS alleged as a basis 
for permanent severance of parental rights 
was that the parents failed to comply sub- 
stantially with the performance agreements 
which they had entered into. The First 
DCA noted that the trial court had found 
that both F.S. 39.41(1)(f)1.d(1983) and F.S. 
39.41(1)(f)3.b (1985) were unconstitutional 
as violative of substantive due process. The 
court found that the 1985 version of F.S. 
39.41 was virtually identical to its 1983 prede- 
cessor. The 1985 statute suffered from the. 
same constitutional infirmities as the 1983 
statute to the extent that it permitted per- 


on appeal in thate.and federal creminal and cévdl cases and 
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manent severance of parental ties for some- 
thing less than the Florida Supreme Court’s 
requirement of clear and convincing proof 
of abuse, abandonment or neglect. The 
court concluded: “Consequently, because 
the 1985 statute is at variance with the su- 
preme court’s holding in Jn the Interest of 
R.W., it too is unconstitutional under the 
same rationale expressed in that case.” Id. 
at 1344. 

In his concurrence, Judge Zehmer dis- 
cussed the underlying rationale of the 
court’s decision in greater detail. He noted 
that F:S. 409.168 had been amended in 
1984 to provide for greater circuit court 
scrutiny of performance agreements. While 
this may have cured the proeedural due 
process problems which existed with the 
1983 statute reviewed in R.W., Judge 
Zehmer stated that the 1984 amendments 
did not cure the substantive due process 
deficiencies in either the 1983 or 1985 stat- 
utes. 

Judge Zehmer’s concurrence noted the 
trial court’s “careful analysis and reason- 
ing” and quoted from the lower court’s or- 
der at length. That order recited many of 
the U.S. Supreme Court cases establish- 
ing a parent’s fundamental liberty interest 
in the care, custody, and management of 
their child.” The trial court acknowledged 
that the State of Florida has a legitimate 
interest in protecting children within its bor- 
ders. However, the court noted that the 
interest is not absolute and that due to the 
fundamental parental liberty interest at 
stake, the state must establish a compel- 
ling interest which justifies the termination 
of parental rights prior to such termina- 
tion. If such a compelling interest is lack- 
ing, the parents are denied substantive due 
process of law. The trial court concluded: 


It is this Court’s opinion that because Sec- 
tion 39.41(1)(f)1.d, Florida Statutes (1983), per- 
mitted and Section 39.41(1)(f)3.b, Florida Stat- 


utes (1985), permits permanent termination of 
parental rights merely upon a showing that, 
though able to do so, the parents have failed 
“to comply substantially” with a performance 
agreement prepared and entered into pursuant 
to Section 409.168, Florida Statutes, without also 
requiring a showing that such noncompliance 
will result in harm to the child more severe than 
will result from breaking up the family unit (or, 
for that matter, that the noncompliance will re- 
sult in any harm to the child), those Statutes 
are unconstitutional on their face in that they 
deny parents...their right to substantive due proc- 
ess of law. 


Id. at 1345. 


The 1987 Statutory Amendments 

In Ch. 87-289, Laws of Florida, the 1987 
Florida Legislature significantly amended 
F.S. Ch. 39, incorporating the former F.S. 
409.168 and creating a separate part to gov- 
ern the termination process. Ch. 87-289 
took effect on October 1, 1987. 

Section 11 of Ch. 87-289 repeals F.S. 
409.168. Section 9 of Ch. 87-289 incorpo- 
rates the provisions of that section into a 
new Part IV of F.S. Ch. 39, “Children in 
Foster Care.” F.S. 409.168(3)(f) previously 
required the court to review performance 
agreements, but the holding of a hearing 
on such agreements was discretionary. Un- 
der the new F.S. 39.451(6), the court must 
set a hearing on performance agreements. 
Secondly, the new section delineates what 
the court must determine at such a hear- 
ing. The amendment incorporates two de- 
terminations from the prior statute. These 
are: (1) that the agreement is consistent with 
previous orders of the court placing the 
child in care; and (2) that the agreement is 
consistent with the requirements for the 
content of a performance agreement as pro- 
vided for in the statute. 

The determinations provided for by the 
new amendment tend to increase the pro- 
tection afforded to the parent during the 
dependency and termination process. They 


are as follows: 


(1) In an involuntary placement, that the 
parents were notified of their right to coun- 
sel at each stage of the dependency pro- 
ceeding pursuant to the Florida Rules of 
Juvenile Procedure. 


(2) That the parents were notified of their 
right to receive assistance from any other 
person in the preparation of the perform- 
ance agreement. 

(3) That the agreement is meaningful and 
designed to address facts and circumstances 
upon which the court based the finding of 
dependency in involuntary placements or 
the agreement is meaningful and designed 
to address facts and circumstances upon 
which a child was placed in foster care vol- 
untarily. 

This addition of the phrase “meaning- 
ful” also appears in the definition of per- 
formance agreement included in §1 of Ch. 
87-289. Under the new F.S. 39.01(36), per- 
formance agreement is defined as a “mean- 
ingful document” as opposed to the prior 
definition which simply described it as a 
document. This reflects the legislature’s at- 
tempt to respond to judicial concerns with 
regard to the quality of performance agree- 
ments, given their significance in the ter- 
mination process. 

Section 9 of Ch. 87-289 creates a new 
Part V within F.S. Ch. 39, “Termination 
of Parental Rights.” The addition of Part 
V brings together in one place all of the 
procedures which must be adhered to in 
the termination process. Among the more 
significant amendments are the changes to 
F.S. 39.41, the section at issue in R. W. and 
P.A.D. The amendments remove subsec- 
tion (f) completely from F.S. 39.41. Many 
of the powers of the court with regard to 
permanent commitment are now contained 
in the new F.S. 39.467, which reads in per- 
tinent part: 
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(2) The determination of the court regarding 
termination of parental rights shall be based 
upon its finding that the following is proven by 
clear and convincing evidence: 

(e) The parent who if offered a perform- 
ance agreement or permanent placement plan 
has failed to substantially comply with the agree- 
ment or plan. This failure to substantially com- ; 
ply is evidence of abuse, abandonment or neglect, © 
unless the court finds that the failure to comply 
with the performance agreement is the result of 
conditions beyond the control of the parent or 
parents. In addition, failure to comply because 
of conditions beyond the parent’s or parents’ 
control shall not be used as a ground for termi- 
nation of parental rights. 


Conclusion 

The new law addresses the problem 
courts face in making a finding of abuse, 
abandonment or neglect by a parent at the 
time a petition for termination is filed. It 
is difficult to make such a finding after a 
child has been out of parental custody and 
in foster care for some period of time. Un- 
der Ch. 87-289, the Florida Legislature has 
made a determination that the failure to 
comply substantially with a performance 
agreement constitutes evidence of abuse, 
abandonment or neglect. It is possible to 
determine such a failure at the time of a 


termination proceeding and such failure is 
a sufficient basis for termination under the 
new law. Future courts may address the 
issue of whether simply stating that the fail- 
ure to comply substantially with a perform- 
ance agreement constitutes evidence of 
abuse, abandonment or neglect is substan- 
tively different from the unconstitutional 
provision under the old law which allowed 
termination based solely on a parent’s fail- 
ure to comply substantially with a perform- 
ance agreement. In general, however, fu- 
ture cases will benefit from the new law’s 
increased clarity as to the procedural safe- 
guards available to all parties in the termi- 
nation process. BJ 


'In the Interest of R.W., 495 So.2d 133, 134 
(Fla. 1986), citing Bellotti v. Baird, 443 U.S. 622 
(1979); Moore v. East Cleveland, 431 U.S. 494 
(1977); Stanley v. Illindis, 405 U.S. 645 (1972); 
May v. Anderson, 345 U.S. 528 (1953); Pierce 
v. Society of Sisters, 268 U.S. 510 (1925); Meyer 
v. Nebraska, 262 U.S. 390 (1923). 

2 See Fra. Star. 39.45 (1987), formerly Fa. 
Stat. 409.168. Note that Fra. Stat. 39.464 (1) 
and (2) (1987) outline certain limited circum- 
stances under which performance agreements and 
permanent placement plans need not be offered 
prior to termination of parental rights. Also note 
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that permanent placement plans, which may be 
used when a parent is unwilling or unable to 
enter into a performance agreement, are gov- 
erned by the same principles as performance agree- 
ments. 

3Note that in 1983, the section was num- 
bered Fla. Stat. 39.41(1)(f)1.d. In 1985, the sec- 
tion was renumbered as Fla. Stat. 39.41(1)(f)3.b. 
The 1983 numbering is used herein only when 
cited by a court. The 1985 numbering is used in 
all other instances. : 

4See note 1, supra. 

5495 So.2d at 135, citing In the Interest of 
A.B., 444 So.2d 981 (Fla. Ist D.C.A. 1983); 
Carlson v. State, Department of Health and Re- 
habilitative Services, 378 So.2d 868 (Fla. 2d 
D.C.A. 1979). 

6 Id., citing In the Interest of D.B., 385 So.2d 
83 (Fla. 1980). 

7498 So.2d at 1344-1345, citing Santosky v. 
Kramer, 455 U.S. 745, 753 (1982); Stanley v. 
Illinois, 405 U.S. 645, 651 (1972); Meyer v. Ne- 
braska, 262 U.S. 390, 399 (1923); Skinner v. Okla- 
homa, 316 U.S. 535, 541 (1942); May v. Ander- 
son, 345 U.S. 528, 533 (1953); Moore v. City of 
East Cleveland, 431 U.S. 494, 503-04 (1977). 
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Administrative Law 


The recovery of attorney’s fees and costs 
is fast becoming a significant issue in ad- 
ministrative proceedings. To ensure that 
unreasonable government actions do not 
proceed unchecked, the legislature has en- 
acted specific provisions to enable the re- 
covery of attorney’s fees and costs associ- 
ated with administrative proceedings under 
certain circumstances. 

Organic statutes setting up a specific regu- 
latory framework and associated proce- 
dures often include provisions for recovery 
of fees and costs. These provisions are be- 
yond the scope of this article, but may have 
equal importance to a party seeking recov- 
ery. 

The Administrative Procedure Act, F.S. 
Ch. 120, includes specific recovery provi- 
sions. In addition, Florida has enacted the 
Florida Equal Access to Justice Act, F.S. 
§57.111 (1986 Supp.), which enables a 
party to recoup attorney’s fees and costs in 
administrative proceedings. 


Florida Equal Access to Justice Act 

The Florida Equal Access to Justice Act 
of 1984 (FEAJA) specifically provides for 
an award of attorney’s fees and costs in- 
curred in administrative proceedings, if cer- 
tain requirements are met. Under this stat- 
ute, hearing officers enter final orders in 
proceedings instituted under Fla. Admin. 
Code Rule 22I-6.035, after the main Ch. 
120 proceeding has concluded. In this 
way, a prevailing party may recover attor- 
ney’s fees and costs without pursuing an 
appeal. 

Modeled after the similar federal act (5 
U.S.C. §504), FEAJA’s express purpose is 
to ensure individuals are not deterred from 
seeking review of “unreasonable govern- 
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ment actions.” The FEAJA provides: 
Unless otherwise provided by law, an award of 
attorney’s fees and costs shall be made to a pre- 
vailing small business party in an adjudicatory 
proceeding or an administrative proceeding pur- 
suant to Chapter 120 initiated by a state agency, 
unless the actions of the agency were substan- 
tially justified or special circumstances exist 
which would make the award unjust. F.S. 
§57.111(4)(a) (1986 Supp.) 

The statute excludes agency actions in- 
volving the establishment of rules or rates, 
and proceedings in which the state agency 
is merely a nominal party. (F.S. 
§§57.111(6)(a) and 57.111(4)(d)1. (1986 
Supp.)) In addition, no award may exceed 
$15,000. (F.S. §57.111(4)(d)2. (1986 Supp.)) 

The party seeking an award under 
FEAJA must be a prevailing small busi- 
ness party which is expressly defined in the 
statute as: 

1. Asole proprietor of an unincorporated busi- 
ness, including a professional practice, whose 
principal office is in this state, who is domiciled 
in this state, and whose business or professional 
practice has, at the time the action is initiated 
by a state agency not more than 25 full-time 
employees or a net worth of not more than $2 
million, including both personal and business 
investments; or 

2. A partnership or corporation, including a 
professional practice, which has its principal of- 
fice in the state and has at the time the action is 
initiated by a state agency not more than 25 full- 
time employees or a net worth of not more than 
$2 million (F.S. §57.111(3)(c)(1986 Supp.)) 

In Gentele v. Department of Professional 
Regulation, No. 85-38557F (DOAH, June 
20, 1986), the hearing officer found that 
the legislature, by including the language 
“including a professional practice,” clearly 
intended to make FEAJA available to “all 
professional practices below a specified size, 
regardless of organizational form.” When 
recently faced with a similar issue, the statu- 
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tory language “including a professional prac- 
tice” was further broadened to include 
“when engaging in the practice of a profes- 
sion.” McCallister v. Department of State, 
No. 87-0724F (DOAH, June 15, 1987). 

An award under FEAJA is only avail- 
able to a “prevailing” small business party. 
To qualify as a prevailing party when a 
final judgment or order was entered in the 
underlying proceeding, the statute pre- 
scribes that the judgment or order must 
have: 
been entered in favor of the small business party 
and such judgment or order has not been re- 
versed on appeal or the time for seeking judicial 
review of the judgment or order has expired. 
(F.S. §57.111(3)(c)1. (1986 Supp.)) 

DOAH hearing officers have refused to 
interpret this precept to require a petitioner 
to prevail on every issue, see Gentele, but 
there must be a showing that the petitioner 
in a Rule 221-6.035 proceeding was suc- 
cessful on more than a majority of the is- 
sues in the main Ch. 120 proceeding. Ruffin 
v. Department of Professional Regulation, 
No. 85-4465F (DOAH, Feb. 7, 1986). Ap- 
parently, “in favor of” employs both a quan- 
titative and qualitative standard as illus- 
trated in Briggs v. Department of Profes- 
sional Regulation, No. 86-0538F (DOAH, 
May 7, 1986). In Briggs the hearing officer 
ruled that although the order incorporated 
a reduced penalty and may have repre- 
sented a moral victory, it did not constitute 
an expression of approval which could be 
considered as “giving a result that is in one’s 
favor.” 

When the underlying proceeding is set- 
tled, the statute authorizes an award of fees 
and costs if the settlement has “been fa- 
vorable to the small business party on the 
majority of issues raised during the course 


of the proceeding.” (F.S. §57.111(3)(c)2. 
(1986 Supp.)) In dicta, the hearing officer 
in Ruffin implied the use of a strict quan- 
titative test in settlement situations (stating 
that success on a majority of issues is ade- 
quate to qualify a party as prevailing only 
in the case of an underlying settlement). 
A more recent ruling in Assad v. Depart- 
ment of Professional Regulation, No. 86- 
4720F (DOAH, June 12, 1987), indicates 
a qualitative interpretation of this provi- 
sion. In Assad, the hearing officer found 
that, when the party seeking the award had 
agreed to a settlement on three of the nine 
original counts pleaded in the main case 
under which four out of six possible statu- 
tory penalties were imposed, the settlement 
could not be considered “favorable.” 

The statute is clear that a small business 
party is a “prevailing small business party” 
when the administrative complaint is vol- 
untarily dismissed by the agency. See As- 
sad. Under Fla. Admin. Code Rule 22I- 
6.037 (proposed), dismissal of an adminis- 
trative complaint concludes the proceeding. 
It is then incumbent upon the erstwhile re- 
spondent to initiate a fee case by filing a 
petition accompanied by the affidavit re- 
quired by Fla. Admin. Code Rule 22I- 
6.035. 

When a small business party prevails in 
a proceeding initiated by a state agency, 
the FEAJA requires that an award “shall 
be” made “unless the actions of the agency 
were substantially justified or special cir- 
cumstances exist which would make the 
award unjust.” [Emphasis added] As de- 
fined in the statute, a proceeding is sub- 
stantially justified if it had a “reasonable 
basis in law and fact at the time it was 
initiated by a state agency.” (F.S. §57.111- 
(3)(e) (1986 Supp.)) 

Because the petitioner in the fee case has 
the burden of proving entitlement to fees 
and costs, earlier cases held that the peti- 
tioner was required to provide evidence to 
support his claim that the agency’s action 
lacked a reasonable basis in law and fact, 
and was not substantially justified. Green 
v. DPR, No. 85-4465F (DOAH, Feb. 7, 
1986); Nutt v. DPR, No. 85-3499F 
(DOAH, Jan 28, 1986); Ruffin v. DPR, 
No. 85-4465F (DOAH, Feb. 7, 1986). The 
petitioner in Nutt asserted that the burden 
should be placed on the agency to estab- 
lish by clear and convincing evidence that 
its actions were justified. Rejecting this ar- 
gument, the hearing officer cited the legis- 
lative intent to limit recovery to those cases 
when the government has acted unreason- 
ably. Finding that FEAJA was not in- 
tended to make awards the norm, the hear- 
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ing officer ruled that the petitioner must 
carry the burden of proof. 

In a subsequent and contrary ruling, the 
burden of proof was reversed. Shifting the 
burden to the agency, the hearing officer 
held that in order to avoid an assessment 
of fees and costs, the agency must demon- 
strate that its action was substantially jus- 
tified and had a reasonable basis in law 
and fact. Gentele. 

An agency’s adherence to its procedural 
rules and statutory directives militates in 
favor of a finding that the subsequent ac- 
tion had a reasonable basis in law and fact. 
In two separate disciplinary proceedings, 


While the FEAJA provided 
a new opportunity for 
recovery of attorney’s fees, 
the opportunities under the 
APA appeared to be tightened 
by the 1984 amendments 


hearing officers cited consistency with the 
statutory procedural provisions in ruling 
that the agencies’ actions were substantially 
justified. Assad v. DPR and McCallister 
v. DOS. On the other hand, in Fieber v. 
Dept. of Banking and Finance, No. 86- 
4963F (DOAH, August 31, 1987), the 
agency’s reliance on a telephone interview 
with a witness over one year prior to the 
initiation of action failed to establish a rea- 
sonable basis in law and fact. 

By exempting from awards those pro- 
ceedings when agency actions are substan- 
tially justified, FEAJA imposes a standard 
somewhere between the requirement of a 
justiciable issue found in F.S. §57.105 and 
an automatic award. See McCallister. If 
an agency initiates action and subsequently 
fails to prove the initial allegation, there 
is no presumption that the action was not 
substantially justified. Gentele. Such a pre- 
sumption would be an untenable burden 
on an agency. 


Recovery Under F.S. 
§120.57(1)(b)10 (1986 Supp.) 

If a §120.57 final order is appealed, re- 
covery of attorney’s fees and costs may be 
sought under the §120.57(1)(b)10. (1986 
Supp.). The provision has been amended 


and renumbered on several occasions,* but 
the authority to grant an award has always 
been placed in the hands of the reviewing 
court. Customarily, the appeals court re- 
mands to the hearing officer to define the 
amount of fees and costs. 

Along with a reversal of an agency or- 
der on appeal, the 1974 version of the pro- 
vision required a finding that the agency 
action had been taken in bad faith or with 
malice. This bad faith and malice test was 
difficult to meet, resulting in hesitancy by 
the courts to award fees. Bryan v. Depart- 
ment of Business Regulation, 316 So.2d 
637 (Fla. lst DCA 1975); Moore v. Flor- 
ida Construction Industry Li:ensing Board, 
356 So.2d 19 (Fla. 4th DCA 1978). Even 
agency carelessness in Harvey v. Nuzum, 
345 So.2d 1106 (Fla. Ist DCA 1977), was 
not adequate to allow recovery under the 
bad faith and malice standard. 

In 1977 the bad faith and malice lan- 
guage was eliminated, and the legislature 
placed the award determination within the 
discretion of the court. The courts remained 
reluctant to impose fees and costs, but gen- 
erally allowed awards when the agency was 
reversed based on a material error of pro- 
cedure. Jess Parrish Memorial Hospital v. 
PERC, 364 So.2d 777, 785 (Fla. lst DCA 
1978). This standard was later followed in 
Purvis v. DPR, 461 So.2d 134 (Fla. Ist 
DCA 1984), and Johnson v. DPR, 456 
So.2d 939 (Fla. Ist DCA 1984), when the 
First District Court of Appeal found the 
underlying agency actions so egregious that 
awards of attorney’s fees and costs for all 
proceedings, including the appeals, were 
granted to the nonagency parties. 

In the same year that the FEAJA was 
enacted, the legislature again amended the 
fee provision in the APA. While the 
FEAJA provided a new opportunity for 
recovery of attorney’s fees, the opportuni- 
ties under the APA appeared to be tight- 
ened by the 1984 amendments which pro- 
vide: 

When there is an appeal, the court in its discre- 
tion may award reasonable attorney’s fees and 
costs to the prevailing party if the court finds 
that the appeal was frivolous, meritless, or an 


abuse of the appellate process or that the agency 
action which precipitated the appeal was a gross 


*Originally the 1974 provision was included in 
120.57(1)(b)10., but was renumbered in 1975 as 
120.57(1)(b)9. In 1986, 120.57(1)(b) was amended 
to add a new subparagraph 5S. Instead of renum- 
bering existing subparagraphs they were inad- 
vertently repealed. Recognizing the intent to 
renumber, the Florida Statutes 1986 reflects the 
provision renumbered as 120.57(1)(b)10. In 
1987, all provisions inadvertently repealed in 
1986 were reenacted. 
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abuse of the agency’s discretion. (F.S. 
§120.57(1)(b)10. (1986 Supp.)) 

Identical to the language as it exists to- 
day, the provision was construed by the 
First District Court of Appeal in Univer- 
sity Community Hospital v. HRS, 493 
So.2d 2 (Fla. Ist DCA 1986). The HRS 
contended that the 1984 amendments lim- 
ited the recovery of fees and costs only to 
those incurred at the appellate stage. The 
court disagreed. Finding the provision func- 
tionally unchanged from the pre-1984 ver- 
sion, the court elected to follow Purvis and 
Johnson and granted recovery of attorney’s 
fees and costs for all stages of the proceed- 
ings. Interpreting the statutory language, 
the court found two separate standards for 
granting awards; one for recovery against 
the agency whose order is appealed and a 
second for recovery against all other par- 
ties. University Community Hospital, 493 
So.2d at 4. 

The latter standard requires a showing 
that “the appeal was frivolous, meritless, 
or an abuse of the appellate process.” Since 
only a party adversely affected by agency 
action may appeal under §120.68(1), the 
frivolous, meritless and abuse of process 
standard must apply when a party seeks 
an award of costs and fees against a party 
other than the agency whose order is ap- 
pealed. In a recent case, when a nonagency 
party appealed the denial of its untimely 
attempt to revive a CON application, the 
court held the appeal frivolous and 
-meritless, and awarded fees and costs to 
the prevailing agency; costs and fees 
awarded were limited to those incurred in 
the appeal stage. RH PC, Inc. v. HRS, 509 
So.2d 1267 (Fla. lst DCA 1987). An award 
against a party other than the agency whose 
order is appealed, is based on the charac- 
ter of the appeal itself. It is unclear 
whether such awards are always limited to 
those fees and costs incurred solely in the 
appeals process, but the language of the 
statute requiring that the appeal be frivo- 
lous and meritless supports such a conclu- 
sion. 

A different standard determines when 
fees and costs should be assessed against 
an agency whose order is appealed. The 
statutory provision establishes the gross 
abuse standard, applied in University Com- 
munity Hospital and followed in subse- 
quent cases. In Doctors’ Osteopathic Medi- 
cal Center, Inc. v. HRS, 498 So.2d 478 (Fla. 
Ist DCA 1986), the agency action was 
deemed sufficient to reach the level of 
“gross abuse” for an award of attorney’s 
fees. Following several 120.57 hearings and 
an appeal, the court in Doctors’ appeared 


impatient with the recalcitrant position of 
HRS and found its refusal to issue the CON 
as recommended by the hearing officer was 
a gross abuse of discretion. An agency may 
be guilty of gross abuse either in entering 
a final order necessitating an appeal, or 
by taking (or refraining from taking) other 
action at an earlier stage in the proceed- 
ing, necessitating litigation at the agency 
level. 

However, in a more recent case, no abuse 
of discretion was found when the agency 


rejected the hearing officer’s conclusion that 
certain evidence was irrelevant and errone- 
ously supplemented the hearing officer’s 
findings of fact. Friends of Children v. 
HRS, 504 So.2d 1345 (Fla: lst DCA 1987). 
Similarly, in Clay Oil Corp. v. Fla. Unem- 
ployment Appeals Commission, 506 So.2d 
442 (Fla. Ist DCA 1987), the court refused 
to assess fees and costs against the agency, 
finding the agency action, although possi- 
bly ill-advised, did not constitute a gross 
abuse of discretion. 
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The First District Court of Appeal.has 
refused to apply the fee recovery provision 
in §120.57(1)(b)9 (1985) in reversing an or- 
der entered in a rule challenge proceeding 
under § 120.56. Greynolds Park Manor, Inc. 
v. HRS, 491 So.2d 1157 (Fla. Ist DCA 
1986). It is unclear whether the courts will 
extend this limitation to preclude the ap- 
plication of the fee award provision to all 
120 proceedings other than those under 
120.57(1). 
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Application for attorney’s fees and costs 
is by motion in accordance with Fla. R. 
App. P. 9.400(b). A recent case implies an 
additional responsibility of notice for re- 
covery of attorney’s fees and costs under 
the APA. Florida Medical Center v. HRS, 
511 So.2d 677, 679 (Fla. Ist DCA 1987). 
Following court approval of an award un- 
der 120.57(1)(b)(9) (1985) in favor of anon- 
agency party, HRS moved for a rehearing, 
asserting that the nonagency recovering 
party failed to comply with F.S. §284.30. 
Writing for the court, Judge Ervin agreed 
with HRS that §284.30 imposed a require- 
ment that a copy of the claim for attorney’s 
fees under 120.57(1)(b)(9) be submitted to 
the Department of Insurance. However, he 
rejected the argument that HRS’s failure 
to timely assert this deficiency did not con- 
stitute a waiver of the defense. The court 
held that “because the agency did not timely 
assert the defense of noncompliance with 
the notice provisions.of Section 284.30, that 
defense must now be deemed waived.” /d. 
at 679. This notice provision may be a sig- 
nificant pitfall. 


Recovery Under 1987 Amendments 
to F.S. 120.59 

F.S. §120.59, as amended in 1987, now 
provides an. alternate mechanism for re- 
covery of attorney’s fees and costs. Since 
the provision expressly excludes applica- 
tion of this provision to a prevailing or 
nonprevailing party that is an agency, re- 
covery is only available for a nonagency 
party against another nonagency party. 

The provision requires the hearing offi- 
cers to determine in all 120.57(1) proceed- 
ings whether any party has participated in 
the proceeding for an “improper purpose.” 
Expressly defining improper purpose, the 


statute also creates a rebuttable presump- - 


tion of improper purpose when: 

the nonprevailing party has participated in two. 
or more other such proceedings. involving the 
same nonagency prevailing party and same pro- 
ject as an adverse party and in which such two 
or more proceedings the nonprevailing adverse 
party did not establish either the factual or le- 
gal merits of its position; and whether the factual 
or legal position asserted in the instant proceed- 
ing would have been cognizable in the previous 
proceedings. 

If an improper purpose is found, the hear- 
ing officer’s recommended order must in- 
clude the finding in addition to a recom- 
mendation for an award. 

Although it is clear that the purpose of 
this provision is to provide a more auto- 
matic means to recover attorney’s fees, the 
procedural mechanisms are ambiguous. 
First, the statute is unclear as to what stage 
in the 120.57(1) proceeding the improper 


purpose determination must be made. It 
is uncertain whether the determination is 
automatic or whether the issue of improper 
purpose must be raised in a motion. Ifa 
motion must be raised, when should it be 
made? How will a movant know, prior to 
the recommended order or final order, 
whether it meets the definition as a pre- 
vailing party? In addition, does a recom- 
mended order, silent as to any finding of 
improper purpose, imply a finding of 
proper purpose? If not, does a hearing of- 
ficer have jurisdiction after entry of a rec- 
ommended order to determine improper 
purpose? These are only a few of the ques- 
tions which will require future interpreta- 
tion. At present, because of these uncer- 
tainties this mechanism does not offer an 
effective recovery means. 


Conclusion 

For the party seeking recovery of attor- 
ney’s fees, there are various mechanisms 
available. Even if no appeal is taken, the 
FEAJA provides a viable tool for recov- 
ery in certain cases. If an appeal is taken, 
the prevailing party has several options for 
seeking an award. The provision in §120.57 
offers an effective mechanism where it is 
clear that the agency’s action was a gross 
abuse of discretion. Although ambiguous, 
the new provision in §120.59 may be ap- 
propriate when the nonprevailing party has 
obviously participated in the proceeding 
to harass or cause delays or increased costs. 

In order to recover successfully under 
each of the mechanisms, different require- 
ments must be met. Since each recovery 
provision is applicable only in limited cir- 
cumstances, it is essential that the party 
seeking an award identify the provision 
most appropriate to the facts. BJ 
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General Practice Law 


To Refer or Not to Refer? That Is the Question 


The general practitioner is often faced 
with the difficult decision of whether to 
refer a complex case to a specialist or to 
undertake representation on his own. The 
Florida Supreme Court has amended, ef- 
fective January 1, 1988, Rule 4-1.5 of Rules 
Regulating The Florida Bar,'! which ad- 
dresses the issue of division of fees among 
attorneys when a referral is made. The con- 
siderations and pitfalls in making a decision 
on whether to refer a case to a specialist 
are discussed below. 


The Initial Decision to Undertake 
Representation 

A new client schedules an appointment 
with your office to discuss a possible claim 
against her child’s pediatrician for inject- 
ing a medication into a vein instead of a 
muscle. The tragic result of the doctor’s 
apparent negligence is the amputation of 
the child’s right leg below the knee. The 
doctor’s insurance carrier has already 
contacted the child’s parents and has 
offered to settle the claim for $100,000. The 
parents have come to you for advice and 
representation. 

Your first reaction is that this is a case 
of apparent liability with substantial inju- 
ries and damages. You take a quick look 
at the potential minefields known as the 
Comprehensive Medical Malpractice Re- 
form Act of 1985? and the Tort Reform 
and Insurance Act of 19863 and you are 
aware that the legislature is considering ad- 
ditional procedural “tort reform” which con- 
ceivably might affect cases not yet filed. 
You wonder whether you should under- 
take the obligation of representing the client 
in an area of the law in which you have 
limited experience, but you feel the case 
has substantial settlement potential. You 
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place a phone call to the doctor’s insur- 
ance carrier in order to request a copy of 
his liability insurance policy and are told 
that the policy limits are $1,000,000 and 
that the physician and his professional as- 
sociation are anxious to enter into settle- 
ment negotiations with you and your client. 


Options Available to the General 
Practitioner 

Do you handle the case yourself or do 
you refer it to an attorney who specializes 
in this area of the law? As a general practi- 
tioner you recognize that there are three 
realistic options available to you: 

1. Undertake sole representation of the 
client. 

2. Unconditionally refer the case to an 
attorney with specialization in this area of 
the law and retain no interest in the fee. 

3. Refer the case to an attorney with spe- 
cialization in this area of the law with whom 
you would share the contingent fee.* 

Option number | may be unfair to the 
client, because his interests could be bet- 
ter advanced and protected by a specialist 
and not a general practitioner. Option num- 
ber 2 may be unfair to the general practi- 
tioner because it fails to recognize the valu- 
able service that the general practitioner 
can render on behalf of the client in ob- 
taining the most qualified and skilled legal 
specialist to prosecute the claim. Often, op- 
tion number 3 is the only one that recog- 
nizes both the client’s best interests and 
the valuable service provided by the gen- 
eral practitioner in making an informed re- 
ferral. 

The benefits of option number 3 are as 
follows: 

1. A referral to a specialist will provide 
the client with the highest caliber of legal 


representation possible. 

2. Securing the specialist through refer- 
ral from a general practitioner will not cost 
the client any additional fee since the at- 
torneys’ fee will ultimately be divided 
among the specialist and general practitio- 
ner.> 

3. The client is spared the awkward and 
time-consuming experience of scheduling 
appointments and meeting with several at- 
torneys in an effort to figure out who 
should represent him. 

4. It avoids a situation in which the cli- 
ent makes his decision on representation 
based upon an “impression” rather than 
based upon an informed knowledge of the 
members of the local bar. 


Valuable Service the General 
Practitioner Can Render 

The general practitioner has a working 
knowledge of the local bar and the oppor- 
tunity to consult with one or more special- 
ists before directing the client to the most 
qualified attorney who is willing and able 
to undertake representation. This service 
is invaluable to the client, who usually 
knows very little about the reputation and 
specialization of lawyers in the community 
and saves the client from making a deci- 
sion that may be based upon nothing more 
than display and media advertising. If the 
client did not have the opportunity to con- 
sult with a general practitioner and thereby 
obtain a referral to a qualified specialist, 
the outcome of the case would often be 
governed by the luck of the draw or by the 
size of the advertising budgets of compet- 
ing local attorneys. 

The general practitioner’s role in refer- 
ring a client to a specialist is as important 
as the service rendered by a physician who 
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refers a patient to a medical specialist for 
diagnosis and treatment. In both-cases, the 
failure to make the referral can have se- 
vere consequences to the client/ patient as 
well as the attorney/ physician. In the case 
of a physician the patient’s illness may be 
improperly diagnosed, remain untreated, 
and result in injury or death and a sub- 
stantial malpractice claim against the phy- 
sician. 

Likewise, if the general practitioner were 
to undertake representation of a client in 
a highly specialized complex legal matter, 
the result could be disastrous for both the 
client and the attorney. The case may be 
mishandled resulting in an inadequate re- 
covery or no recovery. The case may be 
settled for significantly less than is war- 
ranted and the attorney can become a de- 
fendant in a legal malpractice suit for mis- 
handling the claim. 


Benefits of Referral 

In our hypothetical case, the general prac- 
titioner did elect to make a referral to a 
specialist while retaining an interest in the 
attorneys’ fee.® The beneficiaries of this de- 
cision were the client, the specialist, and 


the general practitioner. It seems the spe- 
cialist had the experience and background 
to recognize and pursue a claim not only 
against the physician and his professional 
association, but also against the pharma- 
ceutical company which manufactured the 
medication and delivery system that. was 
used to administer the drug to the child. 
The claim against the manufacturer was 
based on the allegation that the medica- 
tion delivery system (i.e., syringe and car- 


cian and his professional association agreed 
to pay an additional $1,000,000 to satisfy 
the claim. 

The claim against the pharmaceutical 
company meant that the financial respon- 
sibility was not limited to the doctor’s li- 
ability policy limits. This was important 
not only because it permitted a recovery 
substantially in excess of the physician’s 
policy limits, but also because of the par- 
tial abrogation of the doctrine of joint and 


If the general practitioner were to undertake 
representation of a client in a highly specialized complex 
legal matter, the result could be disastrous 
for both the client and the attorney 


tridge) was defective because the physician 
could not determine at the time of injec- 
tion whether he had injected the medica- 
tion into a vein as. opposed to a muscle. 
The pharmaceutical company agreed to pay 
$1,500,000 in order to settle. The physi- 
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several liability by legislation in 19867 (i.e., 
had the general practitioner taken the case 
to trial only against the physician, the ver- 
dict could have been severely limited due 
to evidence presented by the physician that 
the pharmaceutical company was predomi- 
nantly at fault). 

The result of the general practitioner’s 
referral to a specialist was a significantly 
higher recovery for the client, and substan- 
tial attorneys’ fees for the specialist and 
general practitioner. As a result of the re- 
ferral, they all benefitted. 


Division of Fees 

As of January 1, 1988, the Florida Su- 
preme Court has promulgated amended 
rules governing the division of fees between 
attorneys. Specifically, Rule 4-1.5 of Rules 
Regulating The Florida Bar has been 
amended as follows: 

As to lawyers not in the same firm, a division 
of any fee within paragraph (F)(4) shall be on 
the following basis: 

1. To the lawyer assuming primary responsi- 
bility for the legal services on behalf of the cli- 
ent, a minimum of 75% of the total fee. 

2. To the lawyer assuming secondary respon- 
sibility for the legal services on behalf of the 
client, a maximum of 25% of the total fee. Any 
fee in excess of 25% shall be presumed to be 
clearly excessive. 

3. The 25% limitation shall not apply to those 
cases in which two (2) or more lawyers or firms 
accept substantially equal active participation 
in the providing of legal services. In such cir- 
cumstances counsel shall apply for circuit court 
authorization of the fee division in excess of 25%, 
based upon a sworn petition signed by all coun- 
sel which shall disclose in detail those services 
to be performed. The application for authoriza- 
tion of such a contract may be filed as a sepa- 
rate proceeding before suit or simultaneously 
with the filing of a complaint. Proceedings 
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thereon may occur before service of process on 
any party and this aspect of the file may be sealed.. 
Authorization of such contract shall not bar sub- 
sequent inquiry as to whether the fee actually 
claimed or charged is clearly excessive. An ap- 
plication under this section shall contain a cer- 
tificate showing service on the client and The 
Florida Bar. Counsel may proceed with repre- 
sentation of the client pending court approval. 

4. The percentages required by this section 
shall be applicable after deduction of any fee 
payable to separate counsel retained especially 
for appellate purposes. 

Therefore, as of January 1, 1988, the 
general practitioner may retain a 25 per- 
cent interest in the attorneys’ fee without 
any active participation in the case once the 
specialist undertakes representation. How- 
ever, it is important to note that the “price” 
for receiving a 25 percent fee just for a 
referral is that the lawyer making the 
referral must assume legal liability for the 
specialist’s malpractice. The attorney should 
also be aware that the client must agree, in 
writing, to the referral and that the con- 
tingent fee contract also must be in writing 
and signed by all parties. 


Disadvantages of Sole 
Representation 

Had the general practitioner undertaken 
a sole representation in our hypothetical 
case, both the client and the general prac- 
titioner would have suffered. The chances 
are that the general practitioner would have 
disposed of the claim by settling with the 
physician’s insurance carrier. He may or 
may not have been able to obtain the 
$1,000,000 policy limits. The general prac- 
titioner may have never even entertained 
the possibility of a claim against the phar- 
maceutical company. The practical result 
would have been that the client would have 
recovered significantly less than he would 
have received had the case been handled 
by a specialist, and the general practition- 
er may have found himself the subject of 
litigation for legal malpractice for failing 
to investigate and prosecute a claim against 
the pharmaceutical company. A success- 
ful legal malpractice claim, although cov- 
ered by the general practitioner’s legal mal- 
practice insurance, would have had a det- 
rimental effect on his future malpractice 
premiums, his reputation in the commu- 
nity and among the local bar. 


Conclusion 

It is important to recognize the impor- 
tant role played by general practitioners 
in a litigious society. With their broad le- 
gal background and experience, general prac- 
titioners are uniquely qualified to make a 
preliminary identification of the nature of 


the legal problem with which the client is 
confronted. Likewise, the general practi- 
tioner is best able to locate and obtain a 
specialist who is most qualified to prose- 
cute the claim. 

The Supreme Court, by approval and 
adoption of the amended referral fee pro- 
visions of Rules Regulating The Florida 
Bar,’ has implicitly recognized the func- 
tion served by the general practitioner in 
making a referral to a specialist. Clients 
are best served when an informed referral 
is made, as the failure to make such a re- 
ferral can result in serious misfortune for 
the client as well as the general practitioner 
who failed to recognize the wisdom of 
referral. BJ 
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SOFTWARE 
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With Flip Track Learning Systems 
you learn by listening. 


ow, master the most popular computer soft- 
ware programs without attending costly 
seminars. Flip Track Learning Systems make the 
programs easy to learn. 
Put a Flip Track tape into a standard cassette 
player (Walkman, etc.), load the program into your 
ter, and start learning in the most natural way 
possible, by listening and doing; hands on training 
without tedious reading and page turning. Unlike 
seminars in which you pay for each attendee, Flip 
Track tapes can be used by any number of people. 
Flip Track tapes are now used by many law firms, 
Fortune 500 companies, leading universities and 
government agencies. They are an inexpensive way 
to make the most of your computer investment. 
We currently offer the following programs: 
Cat. No. 
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Design and Construction Contracts 
Design and Construction Contracts: 
Representing the Owner is anew handbook 
for attorneys representing clients involved 
in construction projects. 

Published by the American Bar 
Association’s Section of General Practice, 
the book describes the various options for 
contracting with designers and builders and 
the provisions that should be included in the 
contracts. Over half of the book is devoted 
to sample forms, contracts and other 
documents not readily available elsewhere. 
They include standard agreements for 
architect/engineer services, construction 
services, construction management services 
and design/build services, as well as 
discussions and legal background for the 
provisions in these contracts. 

Author Daniel S. Hapke, Jr., is assistant 
general counsel of General Dynamics 
Corporation. He is a frequent author and 
lecturer on construction topics and has 
taught design and construction law at 
Washington University School of 
Architecture. 

The book is available for $39.95 ($34.95 
for members of the ABA’s General Practice 
Section), plus $2.50 per order for handling, 
from the American Bar Association, Order 
Fulfillment 515, 750 N. Lake Shore Dr., 
Chicago, IL 60611. 


AIDS: Legal and Regulatory Policy 

Legal and regulatory policy on AIDS are 
examined in an exhaustive report from 
Harvard School of Public Health. 

It reports on public health law, present 
and proposed; the scientific, legal, and 
private counsel can formulate more effective 
trial and negotiation strategies than a 
knowledge of the law alone would yield. 

The manual is not an official publication 
of the department, but it contains the text 
of official manuals, policy statements and 
guidelines that have been promulgated by 
the Department of Justice and disseminated 
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to all department attorneys. Its principal 
source is the Official United States 
constitutional considerations in controlling 
the spread of AIDS; and the case for 
compulsory health measures. Topics 
covered at length include: 

@ Existing public health law: surveys of 
such laws at the federal level and in 11 rep- 
resentative states selected for their greater 
number of AIDS cases, AIDS specific laws 
on the books, revisions in quarantine law, 
or explicit AIDS-reporting requirements. 

© Proposed legislation: AIDS related leg- 
islation under consideration in 14 states and 
the District of Columbia. 

@ Regulatory efforts on AIDS: 

Scientific foundations: defining the 
disease, the virus, and the epidemic. 

Legal and constitutional foundations: 
earlier public health cases and how their 
findings define the qualities that must be 
present in AIDS control measures. 

@ Testing and screening programs: defin- 
ing “testing” and “screening,” and looking 
at what individuals or groups would be 
examined, how, and to what standards of 
effectiveness, and confidentiality. 

© Public health legal control programs: 
reporting and medical surveillance re- 
quirements; voluntary behavior change; com- 
pulsory public health measures, including 
quarantine; behavjor control of incompe- 
tent persons; and civil confinement of drug 
dependent persons. 

Order PB86-248291/KHJ, Acquired 
Immunodeficiency Syndrome: Legal and 
Regulatory Policy, 381 pp., $30.95, plus $3 
handling charge, from NTIS, Springfield, 
VA 22161, (703) 487-4650. 


U.S. Justice Department 
Procedures, Practices 

For the first time ever, the U.S. Justice 
Department’s major operational 
procedures, policies, and enforcement 
guidelines have been combined into a multi- 
volume treatise published by Prentice Hall 


Law & Business. 

The Department of Justice Manual, 
published in 12 volumes, contains 
invaluable perspectives on the policies and 
directives followed by department 
attorneys when conducting civil and 
criminal prosecutions under the laws of the 
United States. Armed with this information, 
Attorneys’ Manual, designated by the 
Justice Department as “the single repository 
of all materials, general policies, and 
procedures relevant to the work of the U.S. 
Attorneys.” 

For further information contact-Daniel 
Mangan, Vice President, Prentice Hall Law 
& Business, 855 Valley Road, Clifton, NJ 
07013 or call 1 (800) 223-0231. In New 
Jersey, call (201) 472-7400. 


Computer Law 

Florida lawyer David R. Ellis has pub- 
lished a new book, A Computer Law 
Primer. 

The book covers a variety of topics, in- 
cluding: Computer acquisition (hardware, 
software and services), problem solving 
(what to do if the computer doesn’t work), 
litigation and dispute resolution, computer 
crime, protecting ideas, copyrights, trade- 
marks, patents and trade secrets, software 
license and distributor agreements, employ- 
ment and consulting agreements, doing 
business in the computer world and fran- 
chises. 

The book is published in softcover. It 
can be ordered from Ellis at 3300 East Bay 
Drive, Largo, FL 33541. 


American Journal of Family Law 

Professional Education Systents, Inc., a 
seminar and publishing company based in 
Eau Claire, Wisconsin, announces the re- 
lease of the American Journal of Family 
Law. 

This quarterly publication is designed to 
show the family law attorney how to re- 
main competitive and how to most effec- 


tively represent clients. 

Each issue includes current family law 
topics, national trends, cases and court de- 
cisions and useful information from family 
law practitioners throughout the United 
States. 

For more information call 1-800-826- 
7155, ext. 31, or write PESI, 200 Spring 
Street, P.O. Box 1208, Eau Claire, WI 
54702. 


Medical Malpractice 

The Michie Company has published the 
Second Edition of David M. Harney’s 
Medical Malpractice. 

David M. Harney has more than 35 
years’ experience in handling medical mal- 
pratice cases. 

This Second Edition of Medical Mal- 
practice has been reorganized by medical 
or surgical specialty to provide a more ef- 
ficient research tool. The book surveys the 
case law in each area, emphasizing the stan- 
dard of care issues in the cases discussed. 
Chapter 25, “Handling a Malpractice Case 
for the Plaintiff,” discusses every aspect of 
the case from evaluating the client to jury 
misconduct. Five appendices include sam- 
ple interrogatories, a checklist for evaluat- 
ing hospital emergency procedures and a 
selected list of authoritative medical texts. 

For order information write The Mic- 
hie Company, Post Office Box 7587, 
Charlottesville, Virginia 22906-7587. 


Corporate Takeovers 

Butterworths has published Takeovers: 
Attack and Survival, written by takeover 
lawyers Ralph C. Ferrara, Meredith M. 
Brown and John H. Hall of the New York 
and Washington, D.C., offices of De- 
bevoise & Plimpton. 

Takeovers: Attack and Survival is the 
first comprehensive analysis of the law gov- 
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erning both sides of the takeover process. 
Written to help lawyers, corporate execu- 
tives and investment bankers understand 
the legal issues involved in mounting or 
defending a takeover bid, the book is a 
clearly written survey of the law and the 
lore surrounding takeovers. It demystifies 
both the jargon and the legal rules of the 
takeover process. 

Ferrara, Brown and Hall thoroughly ex- 
plain the array of federal and state statutory 
and administrative laws governing take- 
overs. 

The book may be ordered direct from 
Butterworth Legal Publishers, 80 Montvale 
Avenue, Stoneham, MA 02180. Credit card 
orders may be placed toll-free at 800-548- 
4001 (in Massachusetts, 617-438-8464). 


Ethics Compliance 

Ethics Compliance for Business Lawyers 
by Brooke Wunnicke is available from 
John Wiley & Sons, Inc., Publishers. 


The most frequently occurring ethical 
problems that confront the business law- 
yer are examined in detail. The application 
of the Model Code of Professional Respon- 
sibility to the ethical problems is discussed. 
The author also examines the effect of the 
Model Rules of Professional Conduct in 
resolving ethical problems. 

This book provides specific advice for 
corporate counsel, insurance lawyers, real 
estate lawyers, securities lawyers, and busi- 
ness lawyers. Considerable emphasis is 
given to the most pervasive ethical prob- 
lem for business lawyers: Whether the 
representation involves an impermissible 
conflict of interest. 


For additional information contact Ed- 
ward B. MacGuire, Wiley Law Publica- 
tions, P.O. Box 1777, Colorado Springs, 
CO 80901. 
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The Tenth Justice 

While much has been made of President 
Reagan reshaping the U.S. Supreme Court 
through the appointment of Justices, little 
has been made of his use of the Solicitor Gen- 
eral to help set the court’s agenda. 

Attorney-author Lincoln Caplan ex- 
plores that subject in his latest book, The 
Tenth Justice: The Solicitor General and the 
Rule of Law. (Alfred A. Knopf, 327 pages, 
$19.95.) 

In his book, Caplan contends that 
Reagan has compromised the indepen- 
dence of the Solicitor General, the lawyer 
who helps determine which cases will be 
heard by the high Court and who repre- 
sents the government in cases before it. 

Caplan maintains that Solicitor General 
Charles Fried and his predecessor, Rex Lee, 
have actively promoted Reagan’s social 
agenda before the Court in such areas as 
abortion, busing, school prayer and affirma- 
tive action. 

Also implicated by Caplan are Attorney 
General Edwin Meese and assistant Attor- 
ney General William Reynolds, whom he 
accuses of helping lead the attack on the tra- 
ditional role of the Solicitor General. 


—Joe Bizzaro 


Ethics and the Legal Profession 

Your client, an elderly widow who wishes 
only to spend her last days in the home her 
husband left her, has that goal threatened 
by a finance company’s action to recover 
$900 in outstanding debts. 

You can find no legitimate grounds for 
resisting payment, but given the court back- 
log, you know that by filing a general denial 
you can delay action against your client for 
18 months and perhaps even prompt the fi- 
nance company to drop its claim rather than 
enter into protracted litigation. 
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While filing a denial solely for the pur- 
pose of delay is common, it also is against 
court rules, thereby raising the ethical ques- 
tion: Do you file the denial or simply tell 
the widow there is nothing you can do for 
her? 

That and scores of similar dilemmas are 
raised in Ethics and the Legal Profession, 
a textbook edited by Michael Davis and 
Frederick A. Elliston. (Prometheus Books, 
495 pages) 

While offering no pat answers, the com- 
pilation of 18 essays probes the ethical re- 
sponsibilities lawyers face everyday in their 
practices. Beginning with a historical look 
at lawyer ethics, the text covers such sub- 
jects as discipline within the legal profession, 
the ideology of advocacy, conflict of inter- 
est, perjury and confidentiality, and man- 
datory pro bono. 

“We hope that this book will encourage 
philosophers to test the principles and pre- 
scriptions of ethical theories against the re- 
alities of professional life,” Davis and 
Elliston write in their introduction. “We 
hope that it will aid and abet the legal 
profession in its own examination of the 
values and principles that underlie the 
practice of law and the place of lawyers in 
contemporary American society.” 


—Joe Bizzaro 


Handbook of Florida Evidence 
Since its July 1, 1979, effective date for 
criminal cases and its October 1, 1981, ef- 
fective date for civil cases, the Florida Evi- 
dence Code has been cited on approxi- 
mately 1,200 occasions in reported Florida 
cases. 
University of Miami law professor 
Michael H. Graham has analyzed each 
citation and now offers a concise reference 
for trial attorneys and judges in Handbook 


of Florida Evidence. (Little, Brown and 
Co., 949 pages.) 

To facilitate rapid access to information 
in the handbook, a detailed table of con- 
tents, a table of Florida cases, a table of fed- 
eral cases, a table of statutes, a table of 
Florida court rules, and an index are pro- 
vided. 

In addition, a table of commentary sec- 
tions is presented immediately following 
each section and the full text of the Flor- 
ida Evidence Code is presented in the ap- 
pendix. Also provided is a cross reference 
table between the Florida Evidence Code 
and the Federal Rules of Evidence, upon 
which lawmakers relied heavily in writing 
the state code. 

The handbook is current through the 
1985-1986 term of the U.S. Supreme Court, 
volume 492 of the So. 2d Reporter and vol- 
ume 798 of the F.2d Reporter. 


—Joe Bizzaro 


Business Transactions 

Legal Handbook of Business Transac- 
tions: A Guide for Managers and Entrepre- 
neurs by E. C. Lashbrooke, Jr., and Michael 
I. Swygert; published 1987 (a Quorum 
Book) by Greenwood Press, 88 Post Road 
West, Westport, Connecticut 06881. 


“I am sorry that this letter is so long,” 
wrote Lord Chesterfield to his son; “I did 
not have the time to make it short.” 


So, too, an attempt to reduce to compact 
simplicity a subject as big as the vast body 
of American law that applies to business 
and its related matters, requires years of ef- 
fort by even the most talented writer. But 
it can be done. It has been done, in aston- 
ishingly short (579 pages) and crystal clear 
style, by a joint work of two very able and 
industrious law writers — Professor E. C. 


Lashbrooke, Jr, chairperson of the Depart- 
ment of General Business and Business Law 
at Michigan State University, and Profes- 
sor M. I. Swygert of Stetson University Col- 
lege of Law. 


Once in a while, the old chestnut of book 
reviewers really applies. “This is a major con- 
tribution.” It really is a good addition to the 
literature of business management. It is the 
best thing of its kind that I ever have seen; 
and I’ve seen a lot of books about law and 
business. 


The chief objective of the writers must 
have been the reduction of practically all of 
its material to simple English. The elimina- 
tion of “legalese” gobbledegook is nearly 
complete. It is written for business people; 
not for lawyers. 


Coverage, as in most business law books, 
ranges from the “legal environment” of the 
United States to “business planning,” and 
from “formation” to “taxation.” It provides 
lucid and remarkably concise explanations 
of the main laws and principles that every 
business manager or entrepreneur should 
know. It is, to a large extent, “preventive 
law” for avoiding trouble, as well as for deal- 
ing with it when it does occur. There is com- 
plete, though brief, coverage of all the im- 
portant aspects of business law, a good 
index, and such fine choice of language that 
it is easy to read. 


And that last feature is worth the price 
of the book. It really succeeds in making com- 
plex matters clear enough for even the busi- 
ness person who reads and runs. Blessed be 
the writers who try to help their readers 
rather than impress them. That is impres- 
sive. 


—Howard L. Oleck 
Professor of Law Emeritus 
St. Petersburg 
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The Florida Bar's toll-free Ethics WATS line is an exclusive 
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ethics counsel at Tallahassee Bar Headquarters for an informal 
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Tax Law Notes 


Prior to the passage of the Tax Reform 
Act of 1986 (Act), corporations were per- 
mitted to sell or distribute appreciated prop- 
erty as part of a plan of complete liquidation 
and generally avoid corporate level tax, ex- 
cept for recapture amounts. This facilitated 
owners of a closely-held corporation to sell 
the assets of an ongoing business and 
achieve net-after-tax yields substantially simi- 
lar to those obtained by owners of unincor- 
porated businesses or shareholders owning 
stock of corporations who had previously 
filed an election under Subchapter S. The 
latter alternative was not always available. ! 

Avoiding corporate level gain (and loss) 
recognition for complete liquidations, which 
has often been referred to as the General 
Utilities doctrine,? was a major exception 
to our nonintegrated system of double taxa- 
tion under Subchapter C. Indeed, even prior 
to the Act, most operating distributions. of 
appreciated property resulted in corporate 
level gain under section 311, which gain in- 
creased earnings and profits under section 
312.3 Since dividend income resulted to a 
shareholder-distributee to the extent of the 
corporation’s earnings and profits, double- 
taxation often resulted for operating distri- 
butions of appreciated property. This bias 
in favor of corporate liquidations inspired 
many tax-driven acquisitions and leveraged 
buyouts which had the common character- 
istics of permitting the seller to avoid cor- 
porate level tax on nonrecapture gain while 
granting the purchaser a cost basis in the 
acquired assets in computing cost recovery 
allowances and gain or loss in the event of 
a subsequent sale or exchange. Similar re- 
sults could be achieved when a corporation 
purchased 80 percent or more of the stock 
of a target corporation within a one-year pe- 


The Last Tango with General Utilities: Transitional Relief 
Corporations under the Tax Reform Act of 1986 


by Jerald David August 


riod and elected to treat the acquisition as 
an asset purchase under section 338. 

The Act repealed the General Utilities doc- 
trine by amending various provisions con- 
tained in Part II of Subchapter C which part 
governs corporate liquidations.* The con- 
gressional purpose in enacting these re- 
forms, as described below, was to ensure 
that double-tax always results with respect 
to taxable sales and distributions (operat- 
ing or liquidating) of assets which had 
appreciated in value while held in corporate 
solution. Based on current maximum rates 
of tax, the double-tax gap between incor- 
porated (non-Subchapter S) and unincor- 
porated businesses will be 24.4 percentage 
points for asset sales or distributions.* 

Several anticipated effects the new rules 
governing corporate liquidations would 
have on closely-held corporations are 
already visible. First, it has created a disin- 
centive to incorporate for start-up ventures 


-and has markedly shifted the choice of 


entity focus to operating in partnership 
form. When the corporate characteristic of 
limited liability is still essential and cannot 
otherwise be achieved by forming a limited 
partnership,° side-stepping double tax will 
rest upon the venture’s ability to file and 
maintain an election under Subchapter S. 
Second, many regular or C corporations 
will continue to convert to S corporation 
status. That path presents.its own obstacles 
in the form of the new built-in gains tax un- 
der section 1374, or in certain instances, a 
corporate level tax on passive investment 
income under section 1375.’ Third, in or- 
der to avoid a double-tax on asset sales or 
liquidations, owners of corporations which 
do not have a significant net operating loss 
carryovers to absorb corporate level gain 
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will shift to stock sales as the preferred sell- 
out technique. However, the shrewd corpo- 
rate purchaser of stock in a taxable acqui- 
sition should require a downward adjust- 
ment in the purchase price for the tax cost 
associated with making a section 338 elec- 
tion, whether or not such election is effec- 
tuated. 

Another immediate effect of the new rules 
governing corporate liquidations is that 
shareholders of closely-held corporations 
must assess whether their corporation can 
qualify under a special rule granting a two- 
year amnesty from the repeal for the Gen- 
eral Utilities doctrine. This relief provision, 
as discussed in more detail below, permits 
a corporation to use the liquidation provi- 
sions in effect prior to the Act, with some 
modifications, and avoid double tax. If a 
corporation is eligible for transitional relief, 
a decision must be made as to whether the 
corporation should completely liquidate by 
the end of 1988, file an election under Sub- 
chapter S in order partially to avoid appli- 
cation of the new built-in gains tax under 
section 1374, or to continue to do business 
as a regular corporation and bypass tran- 
sitional relief entirely. A determination of 
whether a corporation qualifies for transi- 
tional relief will also be critical for corpo- 
rate purchasers of stock of a target corpo- 
ration in weighing the cost of a section 338 
election for control acquisitions completed 
by the end of 1988. 


Former Section 336: Liquidating 
Distributions in General 

Prior to the Act, section 336(a), the long- 
standing codification of the General Utili- 
ties doctrine, provided that a corporation 
generally did not recognize gain on loss on 


a liquidating distribution of property. There 
were several notable exceptions. For exam- 
ple, when a corporation had claimed invest- 
ment credits on equipment and liquidated 
prior to the period over which the credits 
were deemed earned under section 47, re- 
capture would result. Another exception ap- 
plied to a liquidating distribution of appre- 
ciated property which had a fair market 
value in excess of its adjusted basis. In such 


instances, if prior years’ depreciation or cost 
recovery deductions were subject to recap- 
ture under sections 1245, 1250 or 291, tax- 
able income would be recognized at the 
corporate level to the extent of the recap- 
ture amounts. Other exceptions to the gen- 
eral rule of nonrecognition applied with 
respect to distributions of inventory ac- 
counted for under the last-in, first-out 
(LIFO) method, previously expensed but un- 
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paid items, and distributions of certain in- 
stallment obligations. 


Former Section 337: A Common 
Sell-Out Technique 

A common method for selling an incor- 
porated business prior to the Act was un- 
der section 337. This provision allowed a cor- 
poration, assuming it was not “collapsible” 
within the meaning of section 341, to avoid 
corporate level gain (or loss) recognition for 
qualifying asset sales made pursuant to a 
plan of complete liquidation adopted by the 
shareholders provided the corporation was 
completely liquidated within one year. The 
sales proceeds and value of other assets dis- 
tributed in liquidation would be taxed at the 
shareholder level under section 331 to the 
extent that the net value of the assets re- 
ceived exceeded the particular shareholder’s 
adjusted basis in his stock. Conversely, 
when the value was less than basis, a loss 
would be recognized.* When gain resulted 
and the shareholder had held his or her 
stock for more than six months, preferen- 
tial treatment was available in the form of 
a capital gains deduction under section 
1202, or, for a corporate distributee, under 
the alternative tax provision in section 
1201. 

Although section 337 did not exempt the 
corporation’s final year’s operating income, 
including sales of inventory, and items of 
recapture, from corporate level tax, nonre- 
cognition was permitted for a bulk sale of 
inventory to a single purchaser. This re- 
sulted in a transmutation of what otherwise 
would have been ordinary income to the cor- 
poration (and double-taxed) into capital 
gain at the shareholder level. An added bene- 
fit under section 337 was the ability to 
defer shareholder level tax for liquidating 
distributions of installment obligations 
attributable to qualifying asset sales made 
by the corporation. Since many purchasers 
preferred asset purchases for liability pur- 
poses, and pre-asset sale liquidations under 
section 333 could prove to be a perilous 
course of action,’ many closely-held corpo- 
rations engaged in sell-out transactions un- 
der section 337. 


Former Section 333: One Calendar 
Month Liquidations 

Even though liquidating distributions of 
appreciated property generally did not 
result in corporate level tax by application 
of section 336, shareholders were often desir- 
ous of avoiding capital gains tax under sec- 
tion 331 on the full value of their stock. Tax 
savings could be achieved in certain in- 
stances by liquidating under section 333 


with the IRS provided that the corporation 
was not collapsible under section 341.!9 Un- 
der section 333, a noncorporate shareholder 
would avoid gain recognition on the ex- 
change of his or her stock for liquidating 
distributions except to the extent of such 
stockholder’s ratable share of the corpora- 
tion’s earnings and profits, as adjusted 
through the liquidation period, which 
would be taxed as ordinary income. If the 
amount of cash and the value of stocks and 
securities distributed to such shareholder ex- 
ceeded such person’s ratable share of earn- 
ings and profits, the excess was also taxable 
as gain from the sale of stock.!! When acor- 
porate distributee was involved, gain was 
recognized to the extent of the greater of 


The benefits of electing to 
liquidate a corporation 
under section 333... were 
most pronounced when a 
corporation owned highly 
appreciated assets and 
small amounts of earnings 
and profits 


such distributee’s share of the corporation’s 
earnings and profits or the amount of cash 
and value of stocks and securities received 
in the liquidation. A corporate distributee’s 
recognized gain under section 333 always re- 
sulted in capital gain which characterization 
effectively denied access to an 85 percent 
(now 80 percent) dividends received deduc- 
tion under section 243. 

The benefits of electing to liquidate a cor- 
poration under section 333, which con- 
tained the anxiety-filled requirement that all 
of the corporation’s assets had to be distrib- 
uted to its shareholders within a single cal- 
endar month, were most pronounced when 
acorporation owned highly appreciated as- 
sets and had small amounts of earnings and 
profits. Moreover, a section 333 election 
could be particularly appealing when a pur- 
chaser was not interested in acquiring cer- 
tain highly appreciated assets of the corpo- 
ration. In such instance, the shareholders 
could liquidate the corporation and still 
avoid tax on asset appreciation with respect 
to the retained properties. The cost for ob- 
taining this special treatment was that the 
shareholder-distributee’s basis in the distrib- 
uted assets was not their fair market value, 
but the distributee’s stock basis as adjusted 
for gain recognized and other items attrib- 
utable to the liquidation. !2 


Section 338 Acquisitions: Deemed 
Section 337 Liquidations 

When a corporation acquired 80 percent 
or more of the stock of a target corporation 
within a 12-month period, it could elect un- 
der section 338 to treat the stock purchase 
for tax purposes as an asset acquisition un- 
der section 337 and deemed liquidation and 
reincorporation.!3 A section 338 election 
would benefit the purchaser who would ob- 
tain a fair market value in the corporation’s 
assets for cost recovery allowances and in 
computing subsequent gain or loss on sale 
without generating an additional tax cost 
to the target corporation except to the ex- 
tent of recapture income. This lack of a cor- 
responding tax on gain on assets which were 
being stepped-up to their fair market value 
was perceived by Congress to be an inequi- 
table aberration in the tax law and was a 
principal factor behind the Act’s repeal of 
the General Utilities doctrine. 


Taxation of Corporate Liquidations 
after the Act 

As revised by the Act, section 336(a) pro- 
vides that all liquidating distributions of 
property will result in corporate level gain 
or loss as if the property were sold to the 
shareholder-distributee for its fair market 
value. Thus, for example, if appreciated de- 
preciable property is distributed to a related 
shareholder under section 1239, gain will be 
recharacterized as ordinary income.!4 
Where a liquidating distribution consists of 
property permitted to be received tax-free 
at the shareholder level as part of a quali- 
fied reorganization or division, however, sec- 
tion 336(c) provides that no gain is recog- 
nized at the corporate level. 

In addition to the repeal of the General 
Utilities doctrine under revised section 336, 
sections 337 and 333 have also been re- 
pealed. Thus, liquidating sales of appreci- 
ated property will be taxed at the corporate 
level for the full amount of the gain, and the 
net proceeds taxed to the shareholders in 
excess of their stock basis under section 331. 
As rewritten, section 337 generally permits 
a subsidiary to avoid corporate level gain 
or loss with respect to liquidating distribu- 
tions made to its parent.!5 

Cognizant of the fact that the repeal of 
former section 336(a) could be circum- 
vented by use of an election under Subchap- 
ter S, revised section 1374 generally imposes 
a corporate level tax at the maximum cor- 
porate rate on S corporations on gain from 
dispositions of assets for 10 years after the 
effective date of a C to S conversion to the 
extent of the corporation’s net unrealized 
asset appreciation as of the conversion 


THE FLORIDA BAR JOURNAL/FEBRUARY 1988 53 


date.'© The built-in gains tax will also ap- 
ply to operating and liquidating distribu- 
tions by an S corporation within the 10- 
year recognition period under revised sec- 
tion 1374. 

When an S corporation has never had a 
prior C history, no corporate level taxes are 
imposed and operating and liquidating dis- 
tributions of appreciated property will trig- 
ger corporate level gain which will be passed 
through to the shareholders.!? The pass 
through of the corporate level gain will re- 
sult in corresponding increases to the share- 
holders’ stock. Such basis increase will gen- 
erally negate a second round of taxation in 
reporting liquidating (or operating) distri- 
butions at the shareholder level. In contrast, 
the liquidation of an S corporation within 
10 years after converting from C status, may 
result in double-taxation by application of 
revised section 1374. 

In order to prevent liquidating corpora- 
tions from reducing corporate level tax by 
recognizing losses, two “anti-stuffing” rules 
are contained in section 336(d). The first loss 
limitation rule, section 336(d)(1), disallows 
corporate level loss for a liquidating distri- 
bution, but not corporate level sale, of de- 
preciated property to a shareholder who 
owns, directly or indirectly, more than 50 
percent of the stock of the corporation (by 
value if an individual and by the greater of 
voting or value if a corporate shareholder) 
provided the distribution is either nonpro- 
rata with respect to all shareholders, or, if 
prorata, was contributed to the corporation 
within the past five years in a tax-free trans- 
action. 

A second anti-stuffing rule is contained 
in section 336(d)(2), which unlike section 
336(d)(1), applies to both liquidating sales 
and distributions. Section 336(d)(2) pro- 
vides that when loss recognition property 
was acquired in a tax-free transaction with 
a principal purpose of reducing corporate 
level tax under section 336, the amount of 
the loss will be limited to the built-in loss 
as of the date the asset was contributed to 
the corporation. Property contributed to a 
corporation in a tax-free transaction within 
two years of the date of the corporation’s 
adopting a plan of complete liquidation will 
be presumptively subject to the loss limita- 
tion rule unless the ttaxpayer can establish 
that such transfer was used for the present 
or anticipated conduct of the corporation’s 
business. When a transaction falls within 
both anti-stuffing rules, section 336(d)(1) 
will control. This will result in a total de- 
nial of the loss to the corporation and a dis- 
appearing basis to the shareholder in the 
acquired asset to the extent the corpora- 


tion’s basis in the asset prior to the distri- 
bution exceeded its fair market value. 


Transitional Relief Rules for Certain 
Closely-Held Corporations 

The overall effective date for the Act’s re- 
visions to the rules governing liquidations 
was for liquidating sales and distributions 
made after July 31, 1986, unless the corpo- 
ration was completely liquidated prior to 
January 1, 1987. Several other important 


exceptions to the general effective date rule 
are contained in Act section 633. The most 
notable exception is contained in paragraph 


(d), which provides transitional relief until . 


1989 for certain small corporations. 

When a corporation is eligible for tran- 
sitional relief, the former liquidation rules, 
including the special liquidating patterns un- 
der section 337 and 333, will continue to ap- 
ply until 1989 provided the corporation is 
completely liquidated by such date.!* As an 
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alternative, a qualified corporation may 
elect Subchapter S status prior to 1989 and 
avoid application of revised section 1374.!9 
Acorporation which otherwise qualifies for 
special relief will still be subject to double- 
tax (or will recognize loss for depreciated 
property) with respect to ordinary income 
assets such as inventory or property held for 
sale in the ordinary course of business. This 
carve-out of ordinary income assets in Act 
section 633(d)(2), effectively repeals former 
section 337(b)(2) for bulk sales of inventory 
for transitional relief corporations. A sec- 
ond exception is provided for gain or loss 
from a capital asset held for less than six 
months. A final exception applies for dis- 
positions of installment obligations under 
section 453B. This exception was apparently 
included in the statute by accident since Con- 
gress had otherwise intended to permit re- 
lief corporations to continue to benefit from 
former section 453B(d)(2) in avoiding cor- 
porate level recognition for dispositions of 
installment obligations received in connec- 
tion with a qualified section 337 sale. Pend- 
ing corrections legislation before the Con- 
gress would substitute the reference to dis- 
positions of installment obligations with 
gain from an asset acquired in a carryover 
basis transaction which had a principal pur- 
pose of obtaining the benefits of the tran- 
sitional relief rule, e.g., a capital contribu- 
tion by a corporate shareholder, which is 
not a qualified corporation, to a qualified 


_ corporation prior to the pre-1989 liquida- 


tion of the latter corporation.” 

Acorporation will qualify for transitional 
relief if it can satisfy both a stock owner- 
ship and asset test. As to stock ownership, 
more than 50 percent of the stock of the 
corporation (based on value) must be 
owned by 10 or fewer qualified per- 
sons. A qualified person, as defined 
in Act section 633(d)(6)(A), includes an in- 
dividual, estate and certain special trusts 
described in sections 1361(c)(2)(A)(ii) and 
1361(c)(2)(A)(iii).2! Ownership attribution 
rules impute stock owned by a corporation, 
trust or partnership, to its shareholders, bene- 
ficiaries or partners in accordance with their 
proportionate ownership in the entity. 
Stock owned by members of a family, as de- 
fined by reference to section 318(a)(1), is con- 
sidered to be owned by one person. 

The Conference Report to Act section 
633(d) commented that the qualified group 
of shareholders had to have held their stock 
for the preceding five-year period even 
though no holding period requirement was 
contained in the statute.” The technical cor- 
rections legislation passed by the House and 
presently before Congress retroactively adds 
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the five year holding period.23 However, the 
Senate Finance Committee, in passing its 
set of technical corrections, specifically 
states that there is no five-year holding 
period requirement for determining whether 
shareholders are members of a qualified 
group.”4 This ongoing debate and uncer- 
tainty suggests that passage of a five-year 
holding period requirement should not be 
considered to be a technical correction. Still, 
this development must be carefully followed 
in the days ahead since it has been an- 
nounced prior to the publication of this ar- 
ticle that technical corrections legislation 
will be deferred until 1988. 


A qualified corporation must have a 
value of not more than $10,000,000 as of 
August 1, 1986, or on the date of the adop- 
tion of the complete liquidation, whichever 
is greater. When the value exceeds 
$5,000,000 but is less than $10,000,000, there 
is a proportionate phase-out of the relief.25 
For example, if the applicable value of a 
qualified corporation is $6,000,000, 80 per- 
cent of the gain from liquidating sales or dis- 
tributions would qualify under the relief 
rule. The balance of the gain, 20 percent, 
would be subject to the new rules. The same 
would apply with respect to C corporations 
which convert to S status in applying for- 
mer and revised sections 1374 although the 
second applicable valuation date is the date 
the S election is filed.26 There is no phase- 
out of relief in reporting shareholder level 
gain for a one-calendar month liquidation 
under section 333. Still, determining corpo- 
rate level gain, which, if recognized, will in- 
crease earnings and profits, for distributions 
made in a section 333 liquidation is subject 
to the phase-out provision. 


In determining applicable value, all mem- 
bers of the same controlled group (as de- 
fined in section 267(f)(1)) must be treated 
as asin; le corporation. Thus, shareholders 
owning siock in various brother-sister cor- 
porations will have to aggregate the value 
of the stock of such corporations in deter- 
mining to what extent relief is available, al- 
though each controlled group member is 
not required to liquidate completely by 
1989. The technical corrections legislation 
pending before Congress would retroac- 
tively exclude from the definition of a con- 
trolled group for this purpose an S corpo- 
ration unless it was a C corporation for a 
taxable year which includes August 1, 1986, 
or was a C corporation within the preced- 
ing three years.2’ Again, the limbo status of 
the technical corrections legislation in Wash- 
ington makes planning in this area some- 
what hazardous. 


Planning Considerations for 
Transitional Relief Corporations 


When a group of shareholders qualify a 
corporation or controlled group of corpo- 
rations for transitional relief, the resulting 
costs and benefits from either engaging in 
a complete liquidation, converting to Sub- 
chapter S status during 1988, or continu- 
ing to operating as a regular corporation, 
should be assessed for each qualifying cor- 
poration. 

As to acomplete liquidation, qualified cor- 
porations not subject to the phase-out rule 
will still recognize recapture income which 
will be taxed at the corporate level at a maxi- 
mum rate of 34 percent (plus deductible 5.5 
percent Florida income tax). Liquidating dis- 
tributions will generally be taxed as capi- 
tal gain to the shareholders which will result 
in a combined maximum effective rate of 
55.1 percent.28 Moreover, it is possible for 
a qualified corporation engaging in quali- 
fying asset sales under section 337 to sub- 
ject gain, not otherwise taxable under the 
transitional relief rule, to a corporate level 
tax of 20% of such amount as book income 
under the alternative tax in section 55.79 
However, distributions of appreciated prop- 
erty not subject to corporate level recapture, 
or taxed under the phase-out provision for 
qualified corporations having an applica- 
ble value of more than $5,000,000 but not 
greater than $10,000,000, will only be taxed 
at a maximum effective rate of 28 percent. 

One offset to the cost of a forced liqui- 
dation will be the increase in cost recovery 
allowances allocated to the business own- 
ers in succeeding years to the extent that de- 
preciable property has appreciated in value. 
However, the benefits of greater deprecia- 
tion allowances will not materially reduce 
the present value cost of liquidation in light 
of the new extended recovery periods and 
general reduction in tax rates. 

Another method for reducing the impact 
of a forced liquidation would be to liqui- 
date unde: section 333. However, it should 
be noted that even when a qualified corpo- 
ration has low earnings and profits from 
prior years, double tax will be triggered for 
distributions of property either subject to 
recapture or ineligible for transitional relief 
such as inventory and other noncapital as- 
sets.30 Moreover, a one-calendar month liqui- 
dation will result in each shareholder’s re- 
ceiving a substituted basis in the acquired 
assets instead of a fair market value basis. 

Despite the tax and transactions costs as- 
sociated with a forced liquidation of a quali- 
fied corporation, the benefits from imple- 
menting such course of action may still 
outweigh the costs. This may apply to own- 


ers of a qualified corporation who are pres- 
ently uncertain as to the continued viability 
of their business operations. This opportu- 
nity of avoiding double-tax only through 
1988 may accelerate their plans to sell-out 
the business under section 337, or section 
333. Even when the owners plan to continue 
to operate the business beyond this year, by 
completely liquidating by 1988, double taxa- 
tion will be avoided for subsequent years’ 
appreciation as long as the business is con- 
ducted in noncorporate solution.?! As pre- 
viously indicated, even pre-liquidation ap- 
preciation (for nonrecapture amounts) will 
be subject to the full 55.1 percent double- 
tax bite if a qualified corporation does not 
completely liquidate by the end of this year. 
Faced with this dilemma, a business owner’s 
initial impulse may be to save taxes now by 
not completely liquidating by January 1, 
1989, however, such strategy may ultimately 
result in substantially greater tax costs in 
the event of a subsequent liquidation. 


An additional alternative for a qualified 
corporation is to file an election under Sub- 
chapter S prior to 1989,32 provided it oth- 
erwise meets the eligibility requirements 
under section 1361. Such corporations will 
avoid application of the new built-in gains 
tax under section 1374 for post-conversion 
dispositions of certain assets, but not with 
respect to receivables, inventory, and short 
term capital gain property. As to qualified 
assets, i.e., long term capital gain property, 
however, former section 1374 will continue 
to apply. Former section 1374 imposed a cor- 
porate level tax on capital gains of an S cor- 
poration within three years of aC to S 
conversion. Complex hybrid situations will 
arise for asset dispositions involving former 
C corporations having an applicable value 
of more than $5,000,000 (but less than 
$10,000,000) under the phase-out rules.*? 

Assessing whether a corporation quali- 
fies for transitional relief will also be criti- 
cal in assessing the cost of a pending section 
338 acquisition. When the target corpora- 
tion is entitled to transitional relief, its long 
term capital assets and depreciable property 
not subject to recapture can receive a tax- 
free step-up in basis which benefit will en- 
ure to the purchasing corporation. On the 
other hand, when transitional reiief is un- 
available, a section 338 election will, in most 
instances, be more costly and, therefore, less 
undesirable. A corporation relying on the 
target’s purported ability to fall within the 
transitional relief rules in making a section 
338 election should insist on receiving a war- 
ranty from the sellers of the target stock as 
to such status. 

A final critical factor in reviewing plan- 
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ning alternatives during 1988 is to monitor 
closely the progress of the technical correc- 
tions legislation in Washington and its im- 
pact on whether a corporation will fall 
within the transitional relief rule. In order 
to assess conservatively whether a qualified 
group exists, the eligibility tests should in- 
clude the five-year stock holding period re- 
quirement as well as including all S corpo- 
rations within the definition of a controlled 
group in determining applicable value. More- 
over, certain proposed changes in the cor- 
porate tax area included in the Omnibus 
Budget Reconciliation Act of 1987 (H.R. 
3545), which in certain instances will be 
given retroactive effect to the effective date 
of the Act, may materially increase the costs 
associated with liquidating or converting to 
Subchapter S status. For example, H.R. 
3545 would retroactively remove the taxable 
income limitation in computing the compu- 
tational base to the built-in gains tax un- 
der section 1374.*4 As a practical matter, 
this would mean that cash method corpo- 
rations converting to S status would be sub- 
ject to a double tax on outstanding receiv- 
ables collected after the conversion date. 
Another proposal would repeal revised sec- 
tion 337 for distributions of appreciated 
property from a subsidiary to a parent cor- 
poration unless both join in the filing of a 
consolidated return, in which case liquidat- 
ing distributions will be treated as a deferred 
intercompany transactions.* A liquidation 
of asubsidiary will generally be required in 
order for a corporation to elect Subchap- 
ter S, or, may arise as part of a plan of com- 
plete liquidation under section 337.56 


' In order to be eligible to file an S election, 
acorporation must meet the definition of a small 
business corporation under §1361(b). All refer- 
ences to sections not preceded by the word “Act,” 
and unless otherwise indicated to the contrary, 
are made with respect to the Internal Revenue 
Code of 1986 and the regulations promulgated 
thereunder. 

21In General Utilities & Operating Co. v. 
Helvering, 296 U.S. 200 (1935), the Supreme 
Court held that a corporation did not realize tax- 
able income on the distribution of appreciated 
property to its shareholders. 

3 Although §311(d) prior to the Act still pro- 
vided certain exceptions allowing nonrecognition 
treatment for distributions of appreciated prop- 
erty, these provisions have also been repealed. Act 
§631(c). 

4 Act §§631-634. 

5 After the 5.5 percent Florida corporate in- 
come tax is figured in, the double-tax gap climbs 
to 27.1 percent (55.1 percent versus 28 percent). 

6 This situation could arise when an owner 
wishes to be involved actively in the daily busi- 
ness operations of a limited partnership without 
assuming unlimited liability. Consideration could 
also be given to incorporating the general part- 
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ner in a limited partnership. See Rev. Proc. 72- 
13, 1972-1 C.B. 732. See FLA. STAT. 620.07. 

7 This article should be read in conjunction 
with August, Conversions of C to S Corpora- 
tions: Assessing the Impact of the New Built-in 
Gains Tax on S Corporations, 62 FLA. BAR J. 
45 (Jan. 1988). See also August, Corporate Level 
Taxes on § Corporations After the Tax Reform 
Act of 1986,4 J. PART. TAX'N91 (Summer 1987). 

8 In certain instances the shareholders were 
entitled to characterize the loss as ordinary if the 
stock exchanged in complete liquidation was de- 
scribed within §1244. 

9 See CIR v. Court Holding Co., 324 U.S. 
331 (1945); Meyers Est. v. Comm’r, 200 F.2d 592 
(Sth Cir. 1952). But see DiAndrea, Inc., 83, 788 
P-H Memo TC (1983). 

0 Only qualified electing shareholders were 
permitted to report gain under §333 provided that 
80 percent or more of a noncorporate shareholder 
group, and/or corporate shareholder group, filed 
the necessary elections with the IRS within 30 
days of adopting the plan of complete liquida- 
tion. See §§333(c), 333(b) (certain corporation’s 
excluded). A liquidation under §333 could not 
be used in conjunction with a liquidation under 
§337. Former §337(c)(1). 

'l Only the value of stocks and securities ac- 
quired after 1953 was taxable under this provi- 
sion. §§333(e)(1), 333(f)(1). 

!2 Compare former §§334(a) with 334(c). 

'3 In certain instances, the election was auto- 
matic. §338(e). 

'4 See §1239(b) for the definition of a related 
person. 

'S An exception is provided for distributions 
to a tax exempt parent where the property will 
not be used in an unrelated trade or business. 
§336(c)(2) 

16 See note 7, supra. 

§1363(d). 

18 Specific reference to the continuation of 
§333 was omitted from the text of the statute. How- 
ever, the Service, in Rev. Rul. 87-4, 1987-2 C.B. 
6, acknowledged the continued viability of §333 
for transitional relief purposes. The technical cor- 
rections legislation presently pending before Con- 
gress would specifically add a reference to §333 
in Act §633(d)(1). In addition, the relief rules con- 
tinue to permit a qualified corporation to make 
an operating distribution described within for- 
mer §311(d)(2). 

'9 As originally enacted, Act §633(d)(8) pro- 
vided that a qualified corporation’s election had 
to be effective prior to 1989 in order to avoid new 
section 1374. However, the Joint Committee 
Staff’s Report to the Act, as well as the pending 
technical corrections legislation, provide that the 
election must be filed (not effective) during 1988. 

20 H.R.3545, §10206(g)(4) in revising Act 
§633(d)(2)(C). 

2! Under the House technical corrections bill, 
the term “qualified group” will be substituted for 
the phrase “qualified corporation” which pres- 
ently is set forth in Act §633(d)(6). See H.R.3545, 
§10206(g)(5)(B). 

22 Conf. Rept. No. 99-841, 99th Cong. 2d Sess 
(Sept. 18, 1986), p. 11-206. 

23 H.R. 3545, §10206(g)(5)(B) in revising Act 
§633(d)(6)(A). 

24 Revenue Bill of 1987, as passed by the Sen- 
ate Finance Committee, §6666(g). Sen. Rept. 
No.__, (Oct. 16, 1987), p.301. 

25 Act §633(d)(3). See Rev. Rul. 86-141, 
I.R.B. 1986-49. 


26 Id 


27 H.R. 3545, §10206(g)(5)(B) in revising Act 
§633(d)(6)(E). 

28 The Act did not repeal §453(h) which per- 
mits shareholders to ratably report gain from liqui- 
dating the distribution of certain installment ob- 
ligations as payments are received. 

29 See §56(f). Proposed Regs. §1.56-1T(b)(6), 
Ex, 2. 

30 Some of the prior sting associated with sub- 
jecting noncorporate shareholders to ordinary in- 
come treatment under §333 has been removed dur- 
ing 1988 since there is no current difference be- 
tween the maximum rate of tax on capital gains 
versus ordinary income. 

3! This assumes that the liquidation is “com- 
plete” and that the corporation is not deemed to 
have reincorporated. See §§368(a)(2)(H), 
368(a)(1)(D), 304(c). Telephone Answering 
Service Co., 63 T.C. 423 (1974), aff'd without 
opinion, 546 F.2d 423 (4th Cir. 1976). Cf. Lester 
J. Workman, 77,378 P-H Memo TC (1977). 

32 See notes 17 and 7, supra. See also I.R.S. 
Announc. 86-128, 1986-5 I.R.B. 5. 

33 See Rev. Rul. 86-141, supra, note 23. 

34 HLR. 3545, §10206(f). 

35 H.R. 3545, §10139. 

36 See former §337(c)(b). 
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Corporation, Banking 
and Business Law 


_ Florida’s New Law Governing Corporate Takeovers 


In June 1987, the Florida Legislature 
adopted new legislation significantly chang- 
ing the Florida General Corporation Act 
in regard to the requirements for corpo- 
rate takeovers. The new laws, F.S. 
§606.108, entitled Affiliated Transactions, 
and F.S. §607.109, entitled Control-Share 
Acquisitions, effective on July 2, 1987, 
make a takeover of publicly-held Florida 
corporations, as well as certain publicly- 
held foreign corporations, much more dif- 
ficult. As a result, Florida now has a legal 
climate that is very hospitable to manage- 
ment of Florida-based corporations. It 
should be noted, however, that neither 
§607.108 nor §607.109 is limited to corpo- 
rations with publicly-traded shares; both 
sections also are applicable to certain pri- 
vately-held corporations. 


Affiliated Transactions 

The affiliated transactions law is an at- 
tempt to restrict the occurrence of highly 
coercive “two-step, front-end-loaded” take- 
overs.! In essence, the new law, with several 
exceptions, requires that certain material 
transactions between a Florida corpora- 
tion (or a foreign corporation meeting cer- 
tain Florida-nexus requirements) and an 
“interested shareholder” be approved by the 
affirmative vote of the holders of at least 
two-thirds of the voting shares other than 
the shares beneficially owned by the inter- 
ested shareholder.2 An “interested share- 
holder” is defined to mean any person who 
beneficially owns more than 10 percent of 
the outstanding “voting shares” of the cor- 
poration.? 

Transactions that require the approval 
of two-thirds of the disinterested sharehold- 
ers include (1) mergers or consolidations 
with the interested shareholder; (2) sales 


of assets to an interested shareholder hav- 
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ing a market value of 5 percent or more 
of either the corporation’s total assets or 
total outstanding shares, or representing 
5 percent or more of the earning power or 
net income of the corporation; (3) issuance 
of shares to the interested shareholder hav- 
ing a market value of 5 percent or more 
of the total market value of the corpora- 
tion’s outstanding shares (except pursuant 
to the exercise of stock warrants or rights, 
or a dividend or distribution, made pro 
rata to all shareholders); (4) a liquidation 
or dissolution of the corporation proposed 
by the interested shareholder; (5) a reclas- 
sification of securities or other corporate 
reorganization with the interested share- 
holder that has the effect of increasing the 
percentage voting ownership of the inter- 
ested shareholder by more than 5 percent; 
and (6) any receipt by the interested share- 
holder of the benefit of any loans, advances, 
guaranties, pledges, other financial assis- 
tance, or tax advantages provided by or 
through the corporation.* 

Transactions that are approved by a ma- 
jority of the disinterested directors are ex- 
cepted from the shareholder approval re- 
quirement.5 A “disinterested director” is 
defined to mean any person who was a mem- 
ber of the corporation’s board of directors 
before the later of January 1, 1987, or the 
date the interested shareholder became the 
beneficial owner of more than 10 percent 
of the outstanding voting shares of the cor- 
poration, as well as anyone who subse- 
quently becomes a member of the board 
with the approval of a majority of the dis- 
interested directors.® 

The new statute does not prohibit ten- 
der offers, nor does it prohibit a raider from 
taking complete control of a corporation’s 
board of directors. However, any interested 
shareholder who attempts to freeze-out mi- 


nority shareholders without the approval 
of either the disinterested directors or the 
supermajority of the disinterested share- 
holders must comply with the fair price 
provision of the statute. This provision 
forces the interested shareholder to pay re- 
maining shareholders the “fair value” for 
their shares. An interested shareholder is 
not allowed to offer cash to first-step share- 
holders and then exercise his controlling 
influence to force the remaining sharehold- 
ers to accept a relatively unattractive 
amount of consideration (e.g., “junk 
bonds”) for their shares in a second-step 
transaction. 

In fact, the fair price provision may go 
beyond assuring second-tier shareholders 
a “fair price” and may, in actuality, favor 
them with a price for their shares that is 
higher than any price paid by the inter- 
ested shareholder to the shareholders in 
the front-end. Specifically, §607.108(4)(f) 
requires that, in order to avoid the voting 
requirements, the consideration that wiil 
be paid to the second-tier shareholders 
must at least be equal to the highest of the 
following: 

(1) The higher of (a) the highest share price, 
including fees, paid by the interested shareholder 
during the two years preceding the Announce- 
ment Date’ (the “Pre-Announcement Period”), 
or (b) the highest share price paid by the inter- 
ested shareholder in the transaction in which 
he became an interested shareholder; 

(2) The higher of the fair market value (the 
highest closing sale price of a share quoted dur- 
ing the 30-day period immediately preceding the 
date in question as more fully described in 
§607.108(1)(j)) per share on the Announcement 
Date or on the date on which the interested share- 
holder became an interested shareholder (the “De- 
termination Date”); 

(3) The price determined in (2) multiplied by 
a fraction in which the numerator is the highest 
per share price paid by the interested shareholder 
during the Pre-Announcement Period and the 


THE FLORIDA BAR JOURNAL/FEBRUARY 1988 57 


denominator is the fair market value per share 
on the first day in the Pre-Announcement Pe- 
riod that the interested shareholder acquired any 
shares; or 

(4) The highest preferential amount, if any, 
per share to which the shareholders are entitled 
upon dissolution. 

To qualify for the fair price exception 
to shareholder approval, the statute also 
mandates certain procedural steps that were 
designed to prevent market manipulation 
and self-dealing.* Specifically, in the por- 
tion of the three-year period preceding the 
announcement date that the interested share- 
holder was an interested shareholder, the 
corporation must have neither failed to pay 
nor reduced the annual rate of any peri- 
odic dividends, and the interested share- 
holder must have neither acquired any ad- 
ditional shares except as part of the trans- 
action which results in such shareholder 
becoming an interested shareholder nor re- 
ceived any loans, financial assistance, or 
tax advantages from the corporation (ex- 
cept proportionately as a shareholder). Ad- 
ditionally, to ensure that the minority share- 
holders will receive full disclosure with re- 
spect to the proposed transaction, a proxy 
statement describing the affiliated transac- 
tion and complying with the federal proxy 
rules must be mailed to each shareholder 
at least 25 days prior to the consumma- 
tion of the transaction. A majority of the 
disinterested directors may waive any of 
these procedural requirements. 

Because a tender offer for “any and all” 
shares typically will not attract 100 per- 
cent of the outstanding shares, §607.108(4) 
provides exceptions to the fair price provi- 
sions for (i) an interested shareholder who 
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has held at least 80 percent of the voting 
shares for five years or more, and (ii) a 
business combination between the corpo- 
ration and an interested shareholder who 
is the beneficial owner of at least 90 per- 
cent of the outstanding voting shares. These 
exceptions, although they were designed 
to prevent the imposition of unrealistic re- 
strictions on a corporation and its control- 
ling shareholder, have sufficiently high 
thresholds to deter a front-end-loaded, two- 
tier bid. 

Such section also provides exceptions 
for: (1) any corporation that has not had 
more than 300 shareholders of record at 
any time during the three years preceding 
the announcement date; (2) any corpora- 
tion that is an investment company regis- 
tered under the Investment Company Act 
of 1940; and (3) any corporation that 
chooses to opt out of the coverage pro- 
vided in the law. A corporation may opt 
out by inserting an explicit opt out provi- 
sion in: (1) its original articles of incorpo- 
ration; (2) an amendment to its articles of 
incorporation adopted prior to January 1, 
1989, provided that the amendment does 
not apply to an affiliated transaction of 
the corporation with an interested share- 
holder whose determination date is on or 
prior to the effective date of the amend- 
ment; or (3) an amendment to its articles 
of incorporation or bylaws approved by 
the affirmative vote of a majority of the 
outstanding voting shares of the corpora- 
tion excluding the voting shares of inter- 
ested shareholders, provided that such 
amendment is not effective for 18 months 
thereafter and does not apply to an affili- 
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ated transaction by the corporation with 
an interested shareholder whose determi- 
nation date is on or prior to the effective 
date of the amendment. 

The overall purpose and effect of the new 
affiliated transactions law is to minimize 
the coercive potential of one who acquires 
or intends to acquire a controlling interest 
in the corporation in a hostile takeover. 
This is accomplished by eliminating the abil- 
ity of the raider who acquires control with- 
out the approval of management to freeze- 
out minority shareholders in the second 
step of a two-tier takeover bid by offering 
a lower price for the minority’s shares. A 
raider is likely to be deterred from bid- 
ding for a corporation unless he is willing 
to pay a “fair price” to all shareholders 
or seek the approval of the disintersted 
directors or shareholders. However, the de- 
terrent effect and impact of the statute and 
the benefits conferred by it on sharehold- 
ers are less likely to be felt because of the 
enactment of another statute, the control- 
share acquisition statute discussed below. 


Control-Share Acquisitions 

In a more pervasive attempt to deter cor- 
porate takeovers, the Florida Legislature 
added another new section to the Florida 
General Corporation Act that limits the 
voting rights of shares acquired in certain 
“control” transactions. The operative sec- 
tion of the new law provides that “control 
shares” acquired in a “control-share acqui- 
sition” have voting rights only if, and to 
the extent, granted in a resolution approved 
by shareholders of the corporation.? The 
statute is very similar to the Indiana control- 
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share acquisition statute that was held to 
‘be constitutional by the United States Su- 
. preme Court in C.7:S. v. Dynamics Cor- 
poration of America, 107 S. Ct. 1637 
(1987). 
The statute applies only to “control shares” 
that are acquired in a “control-share ac- 
. quisition.” The specific definitions of “con- 
trol shares” and “control-share acquisition,” 
.and the interrelationship of the two defini- 
tions, limit the applicability of the statute 
and create certain ambiguities. 
Section 607.109(1) defines “control 
shares” as: 
[S]hares that, except for this section, would have 
voting power with respect to shares of an issu- 
ing public corporation! that, when:added to all 
-other shares of the issuing public corporation 
owned by a person or in respect to which that 
person may exercise or direct the exercise of vot- 
ing power, would entitle that person, immediately 
after acquisition of the shares, directly or indi- 
rectly, alone or as a part of a group, to exercise 
or direct the exercise of the voting power of the 
issuing public corporation in the election of di- 
rectors within any of the following ranges of 
voting power: 
(a) One-fifth or more but less than one-third 
-of all voting power. 
- (b) One-third or more but less than a major- 
ity of all voting power. 
(c) A majority or more of all voting power. 
Thus, “control shares” include only those 
shares. that are acquired in an acquisition 
that brings the investor’s holdings into one 
of the above enumerated ranges of voting 
power. 
For example, if a person owning 19 per- 
cent of a corporation’s shares purchases 
another 2 percent, putting him above the 
20 percent threshold, the stock acquired 
in the transaction would not be allowed 
to vote until granted voting rights by a ma- 
jority of the disinterested shareholders. How- 
ever, the definition of “control shares” is 
not clear as to whether all shares that are 
purchased in the acquisition that brings the 
-shareholder into a designated range would 
be considered “control shares,” or whether 
only the shares that are in excess of the 
threshold amount-would be considered “con- 
‘trol shares.” Thus, in the example above, 
it is unclear whether the entire 2 percent 
block loses voting power or merely the 1 
percent that is above the 20 percent thresh- 
old. 
‘Under the statute, “control shares” have 
- their status as such only if they are acquired 
in a “control share acquisition” which re- 
sults in the person’s total holdings falling 
within one of the. three threshold ranges. 
_ Indefining “control-share acquisition,” the 
statute states that “shares acquired within 
90 days or shares acquired pursuant to a 
plan to make a control-share acquisition 


are considered to have been acquired in 
the same acquisition.”!! 

Thus, the statute creates a 90-day pe- 
riod during which any shares purchased 


are considered part of one “control-share 


acquisition.” However, the statute does not 
clearly define the scope of this period be- 
cause it does not indicate from what event 
the 90-day period is measured. The defini- 
tion of “control-share acquisition” can be 
interpreted in a manner that turns.the 90- 
day period into a 181-day period (both 90 
days before and 90 days after a particular 
purchase). For example, if an investor (hold- 
ing no shares of a corporation’s stock) pur- 
chases 15 percent of the corporation’s stock 


‘on January 1, another 10 percent on March 


1, and another 5 percent on May-1, there 
is no clear indication-as to which of his 
purchases fall within the 90-day period and 
constitute a single “control-share acquisi- 
tion.” 

The second transaction, on March |, is 
the focal point because it is the transac- 
tion in which the shareholder passed the 
20 percent threshold. If the statute is read 
broadly, all three purchases could be con- 
sidered a single transaction because both 
the January | and May | purchases are 
within 90 days of the March 1 purchase 
date. On the other hand, the statute could 
be interpreted as strictly limiting the time 
period to exactly 90 days. Even under this 
strict interpretation, it is unclear whether 
the 90-day period would be the 90 days 
before the threshold purchase or the 90 
days following the threshold purchase. In 
the example above, if the time period was 
deemed to begin on the date of the threshold 
purchase, the control shares would include 
the 10 percent purchased on March | and 
the 5 percent purchased on May I. Alter- 
nately, if the time period was deemed to 


‘end on the date of the threshold purchase, 


the control shares would include the 10 
percent purchased on March | and also the 
15 percent purchased on January |. Thus, 
the. choice of interpretation would have a 


severe impact on the investor in the example 


above: the amount of shares that would be 
included in the “control-share” transaction 
could be either 15 percent, 25 percent or 30 
percent. 

When the uncertainty in interpretation 
of “transaction” is coupled with the uncer- 
tainty in interpretation of “control shares,” 
the amount of shares that could be denied 
voting rights unless approved by the share- 
holders becomes extremely unclear. In the 
example above, if “control-share acquisi- 
tion” is taken in its broadest sense (creating 
the 181-day period),!2 so that “control 
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shares” includes all ghares purchased in the 
“transaction” bringing the person above the 
threshold point (not merely those shares 
above the threshold point), the investor 
would be denied voting rights on all 30 per- 
cent of the stock he acquired. On the other 
hand, if both terms are interpreted nar- 
rowly (the. time period being deemed to 
include only the 90 days beginning on the 
date of the threshold purchase and “con- 
trol shares” being the shares in excess of 
the threshold amount), the investor would 
be able to vote all but 10 percent of his 
shares without seeking approval of the share- 
holders. 

The control-share acquisition statute man- 
dates specific procedures relating to the ac- 
quisition of control shares. The statute ef- 
fectively results in a proxy contest between 
management and a hostile acquiror. The 
law also provides for redempticn of shares 
by the corporation and for the rights of 
dissenting shareholders. Most of these pro- 
visions allow a corporation to opt out by 
so providing in its articles of incorpora- 
tion or bylaws. !3 

The proxy contest begins when a pur- 
chaser acquires or proposes to acquire “con- 
trol shares.” If the acquiring person 
chooses, he can deliver “an acquiring per- 
son statement” (APS) at the corporation’s 
principal office.'* The APS must state: the 
identity of the acquiring person or persons; 
the number of shares owned; the range of 
voting power under which the control-share 
acquisition would fall; the terms of the pro- 
posed acquisition; and a representation that 
the proposed control-share acquisition will 
not be contrary to law. Once the acquir- 
ing person delivers an APS and gives an 
“undertaking” to pay the corporation’s spe- 
cial shareholders meeting expenses, the di- 
rectors are required, within 10 days, to call 
a special meeting of shareholders for the 
purpose of considering the voting rights 
to be accorded to the shares acquired in 
the control-share acquisition. The spe- 
cial meeting must be held within 50 days 
after receipt by the corporation of the ac- 
quiror’s request.!® The acquiring person can 
also request that the special meeting not 
be held any- sooner than 30 days after de- 
livery of the APS.! If the acquiror does 
not deliver an APS and does not request 
a special meeting, the voting rights to be 
accorded the shares would be considered 
at the next special or annual meeting of 
the shareholders.!® If the special meeting 
is requested, notice of the special meeting 
must be given as promptly as reasonably 
practicable by the corporation and must 
include a copy of the APS and a state- 


ment by the board of directors giving its 
position or recommendation on the pro- 
posed control-share acquisition.!9 Until the 
shareholder vote, the “control shares” do 
not have voting rights.2° 

Under the new Florida statute, “control 
shares” acquired in a “control-share ac- 
quisition” have voting rights only to the 
extent granted by a resolution approved 
by the shareholders of the corporation.?! 
The resolution according voting rights to 
“control shares” must be approved by: 

(1) Each class or series entitled to vote sepa- 
rately on the proposal by a majority of all the 
votes entitled to be cast by the class or series, 
with the holders of the outstanding shares of a 


class or series being entitled to vote as a sepa-- 


rate class if the proposed control-share acquisi- 
tion would, if fully carried out, result in any of 
the changes described in §607.184 [describing 
fundamental changes in corporate organization]; 
and 

(2) Each class or series entitled to vote sepa- 
rately on the proposal by a majority of all the 
votes entitled to be cast by that group, exclud- 
ing all interested parties.” 

The confusing language of this provi- 


sion makes it unclear as to whether the 


approval of the resolution is required by 
a majority of all shareholders, of all share- 
holders in each class, of all shareholders 
who do not own interested shares. The vot- 
ing mechanism in the Indiana statute, which 
is identical to F.S. §607.109(9)(b), has cre- 
ated confusion as to whether it always 
requires two separate votes or whether it 
requires two votes only when the acquisi- 
tion would result in a fundamental change 
in the corporate organization:23 

The control-share acquisition statute pro- 
vides that if no APS is filed with the cor- 
poration, then the corporation can redeem 
the control shares at their “fair value” at 
any time during the period ending 60 days 
after the last acquisition of control shares. 
Redemption is only allowed if it is author- 
ized in a corporation’s articles of incorpo- 
ration or bylaws before a control-share ac- 
quisition has occurred. The statute does 
not specifically define “fair value” in the 
section, but rather states that the redemp- 
tion may be accomplished pursuant to the 
procedures adopted by the corporation. If 
an APS is filed, the control shares are not 
subject to redemption unless the shares are 
not accorded full voting rights by the share- 
holders. 

The status of shares that are denied vot- 
ing rights and are not redeemed by the cor- 
poration is not.clear. The statute states that 
“control shares acquired in a control-share 
acquisition” have voting rights “only to the 
extent granted by a resolution approved 


by the shareholders.”4 This language sug- - 


gests that the voting rights of the shares 
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themselves and not the exercise of the vot- 
ing rights by a certain individual is what 
is prevented by the statute. Under this read- 
ing, an investor could be stuck with un- 
marketable nonvoting shares if the shares 
are denied voting rights and: are not re- 
deemed by the corporation. The statute pro- 
vides no mechanism for shareholder votes 
in order for a subsequent purchaser to ob- 
tain voting rights on shares which were pre- 
viously “sterilized.” Thus, it is possible that 
shares that are denied voting rights and 
are not redeemed never regain their voting 
rights.25 

Unless otherwise provided in a corpora- 
tion’s articles of incorporation or .bylaws 
before a control-share acquisition has oc- 
curred, if “control shares” are accorded full 
voting rights and the acquiring person ac- 
quires a majority or more of all voting 
power in the corporation, §607.109(11) 
gives all shareholders the right to receive 
the. “fair value” of their shares pursuant. 
to §607.244 and §607.247. “Fair value” is 
defined.to mean a value not less than the 
highest price per share paid by the acquir- 
ing person in the control-share acquisition. 
The section gives dissenter’s rights to all 
shareholders, which presumably includes 
the raider himself. This is probably an un- 
intended result because it would allow a 
raider to acquire control through several 
purchases at different prices and then force 
the corporation to buy back all of his shares 
for the highest price that he paid for any 
of his shares. 

The approval requirement applies not 
only to hostile takeover attempts, but also 
to friendly acquisitions of stock of both 
public and privately-held companies (with 
100 or more shareholders), that put the ac- 
quiror above a threshold amount. For ex- 


ample, if the owner of 35 percent of a.cor-: 


poration’s stock desired to sell all of his 
stock to a nonhostile purchaser, the pu-- 
chaser would be unable to vote the “conirol 
shares” unless. and until approved by share- 
holders. The shareholder approval require- 
ment, however, can be bypassed in a 
friendly acquisition if the board of direc- 


tors of the corporation amends the bylaws. 


of the corporation so. as to “opt out” of 
the control-share acquisition statute. 


Application to Foreign 
Corporations 

The applicability of both. the affiliated 
transactions and control-share acquisition 
statutes is limited to Florida corporations 
and foreign corporations that have a suffi- 
cient nexus with the State of Florida.?? Spe- 
cifically, for the statutes to apply to a for- 


eign corporation, the foreign corporation 
must have: 

(a) Been granted authority pursuant to [the 
Florida General Corporation Act] to conduct 
business in this State; and 

(b) 100 or more shareholders; and 

(c) Its principal place of business, its princi- 
pal office, or substantial assets within Florida; 
and 

(d) More than 500 Florida residents as em- 
ployees; and 

(e) Gross.annual payroll of more than $5 mil- 
lion to Florida residents; and 

(f) Either: 

1. More than 10% of its shareholders resident 
in Florida; or 

2. More than 10% of its shares owned by Flor- 
ida residents; or 

3. More than 1,000 shareholders resident in 
Florida.” 

In calculating the percentages under sub- 
section (f) above, the residence of a share- 
holder is presumed.to be the address ap- 
pearing:on:the records of the corporation 
and sharesheld by banks, brokers, ornomi- 
nees are disregarded.2? The exclusion of 
shares held by nominees could. be signifi-- 
cant. For example, the 1,000 shareholder 
residence requirement could be more diffi- 
cult to meet if a preponderance of share- 
holders whose shares are held by nominees 
are Florida residents. The percentage re-- 
quirements could also be.affected if either 
a greater (or lower) percentage of Florida 
shareholders have their shares held by 
nominees. 

The nexus requirement in the. Florida 
statute was patterned after the nexus pro- 
vision in the Indiana statute that was held 
to be constitutional by the U.S. Supreme 
Court in C.T.S. The Florida nexus provi- 
sion, however, is both stronger and weaker 
than Indiana’s. A stronger nexus is nec- 
essary because the Florida statute requires 
that the corporation have more than 500 
Florida residents as employees, and have 
gross annual payroll to Florida residents 
of more than $5 million.2° None of these 
requirements appears in the Indiana law. 
However, a weaker nexus is required bv 
the Florida law in subsection (f)(3). Spe- 
cifically, the Indiana equivalent to subsec- 
tion (f)(3) requires that 10,000 shareholders 
reside in Indiana,3! while the Florida law 
requires that 1,000 shareholders reside in 
Florida.32 Moreover, while the Indiana law 
only applies to corporations incorporated 
in Indiana, the Florida law applies to for- 
eign corporations as well. This may have 
significant constitutional ramifications.* 
The Supreme Court in C. 7.S. was able to dis- 
tinguish Edgar v. MITE Corp., 457 U.S. 
624(1982), because the IIlinoislawin MITE 
applied to foreign corporations as well as 
corporations incorporated in Illnois. C. T'S. 
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at 1651. Thus, if faced with the new Flor- 

ida law, a law that protects some nonresi- 

dent shareholders of nonresident corpora- 
‘tions, the Court may find the law more 

similar to the Illinois law in MITE (that 

was held to be unconstitutional) -than the 

Indiana law in C.T7:S. (that was found to 
-beconstitutional). 


'In a typical two-step (or two-tier) takeover 
bid, a raider offers to purchase control of a tar- 
get corporation for cash. At the same time, the 
raider announces his intention to follow up the 
initial offer with a second-step freeze-out merger 
under ‘which ‘minority shareholders. would re- 

ceive “junk bonds” (i.e. high yield, lowinvestment 
grade securities having a market value that is lower 
than the price paid to initially gain control). 
These “two-step, front-end-loaded” takeovers are 
viewed as inherently coercive because the threat 
of-a second-step freeze-out merger creates un- 
due pressure on all shareholders to accept the 
initial tender offer. 

2 Fra. Stat. §607.108(2). 

3 §607.108(1)(k). 

4 §607.108(1)(b). 

5 §607.108(4)(a). 

6 §607.108(1)(h). The definition of “disinter- 
ested director” does not specifically relate to 
whether the director is actually an “interested 
shareholder.” 

7The announcement date is defined to be 
the earliest of “the date of the first general pub- 
lic announcement of the proposed affiliated trans- 
action or of the intention to propose an affiliated 
transaction or the date on which the proposed 
affiliated transaction or the intention to propose 
an affiliated transaction is first communicated 
generally tothe shareholders of thecorporation.” 
§607.108(1)(c). 

8 §607.108(4)(f). 

9 §607.109(9). 

10 As defined in §607.109(4), “issuing public 
corporation” can include a nonpublic company 
that meets certain requirements. 

1! §607.109(2)(b). 

should be noted .that because “acquisi- 
tion” also.includes any shares-acquired pursuant 
to a “plan to make a control-share acquisition,” 
a court could extent the 90-day period beyond 
90.days, and possibly even beyond 181 days. 

13 §607.109(5). Interestingly, because a share- 
holder vote is not ordinarily necessary to change 
acorporation’s bylaws (see §607.081), the board 
of directors can “opt out” of the control share 
acquisition statute’s requirements without share- 
holder approval. Thus, a friendly acquiror can 
be relieved of the procedural burdens of the stat- 
ute. However, if the articles of incorporation 
reserve to the shareholders the power to amend 
the bylaws, only an amendment adopted by the 
shareholders would be effective to “opt out.” 

14 §607.109(6). 

15 §607.109(7)(a). 

16 §607.109(7)(b). 

17 §607.109(7)(c). 

18 §607.109(7)(d). 

19 §607.209(8). 

2 §607.109(9). 

21 §607.109(9)(a). 

22 §607.109(9)(b). The definition of “interested 
shares” precludes a shareholder, entitled to vote 
in the election of directors, who is either an ac- 
quiring person with respect to the control-share 


acquisition, an officer of the corporation, or an 
employee who is also a director of the corpora- 
tion, from voting on the resolution to grant vot- 
ing rights to the control shares. 

2 See C.TS. at 1642 n.3. 

§607.109(10)(b). 

25 There is further ambiguity because the stat- 
ute does not provide for identification of shares. 
For example, if ashareholder owning 100 shares 
of voting stock purchases an additional 100 con- 
trol shares in a control-share acquisition, and 
such shares are not accorded voting rights, it is 
not clear whether shares sold in subsequent sale 
by such shareholder of less than all his shares 
will be voting or nonvoting shares. 

26 See supra note 12. 

27 Both the affiliated transactions statute and 
the control-share acquisition statute require sub- 
stantially the same nexus between the corpora- 
tion and the State of Florida to apply. Compare 


_§607.110(1) with §607.109(4) and §607.110(2). 


28 §§607.110(1), 607.109(4), 607.110(2) [em- 
phasis added]. 

29 §607.110(1)(g). 

3 §§607.110(1), 607.109(4), 607.110(2). 

3! See IND. CopE §23-1-42-4(a) (Supp. 1986). 

32 This difference may reach constitutional pro- 
port_ons because the Supreme Court in C.TS. 
emphasized the nexus requirement in the Indi- 
ana law and noted that the “thresholds are much 
higher than the 5% threshold acquisition require- 
ment that brings a tender offer under the cover- 
age of the Williams Act.” C.7:S. at 1641 n.1. 
Th: difference, however, may be offset by the 
other three stronger requirements. 

33 A federal court recently ruled that the 
Oklahoma Control Shares Act was unconstitu- 
tional to the extent that it regulated foreign 
corporations. TLX Acquisition Corporation v. 
The Telex Corporation, U.S. District Court, 
Western District of Oklahoma, No. CIV-87-2056-R. 
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The Effect of Chapter 13 
Bankruptcy on Foreclosures. 


Supplement! 
by Constance J. McCaughey 


Can a Chapter 13 debtor reinstate the 
terms of the mortgage on his principal resi- 
dence after foreclosure judgment has been 
rendered?? This is a significant question for 
both debtor and creditor. Ironically, the 
U.S. Bankruptcy Code, which was written 
to provide uniformity among the U.S. bank- 
ruptcy courts, has resulted in some very 
nonuniform answers. The Eleventh Circuit 
Court of Appeals has not faced the ques- 
tion, and there is disagreement among the 
circuit courts of appeal and the U.S. bank- 
ruptcy courts in Florida. 

The Third Circuit Court of Appeals has 
decided that state law controls.* The court 
in In the Matter of Roach opined that un- 
der New Jersey state law the rendering of 
a foreclosure judgment causes the mortgage 
to merge into the final judgment and there- 
fore no arrearages exist that can be cured 
under 11 U.S.C. §1322.5 In the Middle Dis- 
trict of Florida, Chief Bankruptcy Judge 
Alexander Paskay has resolved this issue 
in exactly the same manner since 1985. Chief 
Bankruptcy Judge Paskay holds that under 
Florida state law, at the time the foreclo- 
sure judgment is rendered, the mortgage 
merges into the final judgment and a Chap- 
ter 13 debtor may not reinstate the terms 
of the mortgage because the mortgage no 
longer exists. The Roach decision conflicts 
with the position of the Sixth Circuit Court 
of Appeals which has held that, in every 
state, the right to cure a default on the 
debtor’s principal residence survives until 
a foreclosure sale is held.” The Eleventh Cir- 
cuit Court of Appeals has not, as yet, de- 
cided the issue, although an appellate deci- 
sion could put the matter to rest. B 


! See McCaughey, Jordan-Holmes, How 
the Foreclosure Process Affects a Chapter 13 
Debtor’s Home in Florida, LX1 Fia.B.J. 59 
(1987). [Hereinafter cited as McCaughey and 
Jordan-Holmes] 

2 The issue is controlled by 11 U.S.C. §1322 
(Bankruptcy Code). 

3 McCaughey and Jordan-Holmes at 60, 61. 

4 In the Matter of Roach, 824 F.2d 1370 (3d 
Cir.1987). 

5 Id. at 1377. 

® McCaughey, Jordan-Holmes at 62, note 
15. 

7 InreGlenn, 760 F.2d 1428 (6th Cir. 1985). 
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